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FOREWORD

The adoption of the Convention on the Rights of the
Child on 20 November 1989 represented the culmi-
nation of a long process to secure international
recognition of a comprehensive and path-breaking
statement of children’s rights. More importantly,
however, it also marks the beginning of a new stage
during which due attention has been given to the
challenge of translating the new international stan-
dards into the domestic law and practice of States
and of ensuring that the international community, in
its many manifestations, contributes in all relevant
ways to the promotion of children’s rights.

This study explores the extent to which these efforts
have succeeded. It has been conducted by two well-
known scholars, Philip Alston and JohnTobin and it is
an important component of the research conducted
by the Innocenti Research Centre on the process of
social change generated by the Convention on the
Rights of the Child. The study addresses the legal and
institutional arrangements which have been put in
place at the international, regional and national levels
to ensure that the Convention is promoted effectively
and to create the structures of accountability which
are the hallmark of the realization of human rights.
While law is by no means the only dimension of
these efforts — and indeed in many contexts it will be
less important than other approaches - it nonetheless
remains a crucial ingredient in securing the effective
implementation of the Convention.

The study situates the Convention on the Rights of
the Child within the process of the historical evolu-
tion of children’s rights and examines the extent to
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which the international human rights regime and
the systems developed at the regional levels — in
particular in Africa, the Americas and Europe - have
been adapted to take full account of the principles
and provisions of the Convention. It presents an
impressive survey of achievements at the national
level, in terms of the constitutional recognition of
children’s rights and the development of national
institutions designed to ensure their promotion.

Consideration is also given to the adequacy of efforts
undertaken by the international community to pro-
mote children’s rights, including the approach adopt-
ed by the UN Commission on Human Rights and the
importance accorded to the rights of the child by the
international financial institutions. The study con-
cludes with an examination of the approach adopted
by the World Bank and the International Monetary
Fund, both in general terms and in response to the
crisis that Indonesia endured in the late 1990s within
the broader Asian financial crisis.

The major strength of this study is its systematic
focus on the steps needed to establish adequate
legal and institutional foundations at the various
levels to ensure that the rights recognized in the
Convention will be respected and promoted. The
study reflects extensive empirical research as well
as careful legal analysis and constitutes a major
contribution to our understanding of the global
impact of the Convention on the Rights of the Child.

Marta Santos Pais
Director, UNICEF Innocenti Research Centre
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OVERVIEW OF THE STUDY

The Convention on the Rights of the Child was
adopted 15 years ago. This study seeks to evaluate
the extent to which States and the international com-
munity have subsequently succeeded in putting in
place the foundations of legal and political account-
ability, which are an essential component of efforts
to make a reality of children’s rights. The study be-
gins by noting some of the criticisms which have
been leveled at the CRC as a result of the gulf
between the principles that it proclaims and the dire
situation of vast numbers of children around the
world. By way of background, it seeks to put the
Convention into historical perspective by reviewing
the different phases that the movement for children’s
rights has undergone since the beginning of the
twentieth century. It then reviews the ways in which
the Convention has come to be reflected in the law
and institutions at various levels and specifically
examines: (a) the challenge of attaining universal rat-
ification; (b) the extent to which children’s rights
have been reflected in the regional human rights
arrangements in Africa, the Americas and Europe;
and (c) the extent to which national-level constitu-
tional arrangements have been adapted to acknowl-
edge and entrench respect for children'’s rights.

Part Ill of the study is concerned with the principle
and practice of accountability in relation to children’s
rights. In particular, attention is given to the role of
some of the key actors in this endeavour such as the
UN Commission on Human Rights, national institu-
tions for the promotion and protection of human
rights, and civil society. Consideration is then given
to two of the major challenges to the emerging
accountability arrangements which are the impact of
the trend towards decentralization of governmental
administration and the growing role and power of
non-state actors whose obligations under the CRC
remain somewhat unclear.
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Part IV of the report presents a case study of the
role played by two of the most important and influ-
ential of international institutions — the World Bank
and the International Monetary Fund. In addition to
reflecting on their general role in this regard, the
study takes an applied approach by examining the
roles and responses of the Bank and the Fund in the
context of the impact of the Asian financial crisis of
the late 1990s on Indonesia.

Introduction

The CRC is the most widely ratified treaty in history,
the first virtually universal human rights convention,
and the most far-reaching and comprehensive of
human rights treaties. It has brought about a qualita-
tive transformation of the status of children as the
holders of rights. Nonetheless, observers have
understandably demanded to know how these
achievements can be reconciled with the fact that
massive violations of children’s rights continue
unabated in many parts of the world. The study
argues, in line with an approach advocated by
Abraham Lincoln, that the achievement of rights is
inevitably a gradual, time-consuming, and aspira-
tional process. The immediate challenge is to ensure
that the legal and institutional foundations upon
which a rights-based system can be built are in place.

Putting children’s rights into perspective

The study identifies five different phases in the evolu-
tion of children’s rights at the international level since
the beginning of the twentieth century. The first
phase (1901-1947) ended the relative invisibility of
children on the international agenda by drawing
attention to issues such as child labour, hazardous
work, trafficking and sexual exploitation. This phase
saw the emergence of international children’s rights



NGOs, the adoption of key child-related ILO
Conventions, and the proclamation of the 1924
Declaration of the Rights of the Child by the League
of Nations. Phase 2 (1948-1977) saw the adoption of
the four Geneva Conventions of 1949 which recog-
nized children as a specific category of protected per-
sons, the proclamation of the UN Declaration of the
Rights of the Child of 1959, and the adoption of provi-
sions relating to children in the Universal Declaration
and the two International Human Rights Covenants.

Phase 3 (1978-1989) focused on the International
Year of the Child and the lengthy process of drafting
and adopting the CRC. Phase 4 (1989-2000) saw the
continuation of international standard setting for
children, including the landmark ILO Convention on
the Worst Forms of Child Labour, the Landmines
Convention, and the two Optional Protocols to the
CRC. During this period, the Commission on Human
Rights also developed a major focus on children.
Phase 5, which began in 2001, has involved both
consolidation of previous gains, but also a reaction
against the entrenchment of children’s rights in
some respects. The latter is a natural response to
the success of previous efforts but the years ahead
will be crucial if the gains achieved are to be pro-
tected and built upon.

Securing universal ratification of the CRC

There are now 192 States Parties to the CRC.The
absence of Somalia and the United States from the
list is all that stands between the convention and a
claim to full-fledged universality. The study argues
that while many observers seek to play down the
refusal of the U.S. to ratify, there are two reasons
why the time has come when its non-participation
can no longer be ignored: (i) U.S. non-participation
is gradually being transformed into more active
opposition to the CRC in various settings; and (ii)
the reasons for the U.S. position, which are rarely
spelt out in any detail, are often exaggerated or mis-
represented. The study calls for a major study to be
undertaken, which would analyze in a systematic
and balanced manner the real impediments to U.S.
participation. The study should be prepared in the
name of a group of distinguished individuals and be
widely disseminated.

Regional-level recognition of children’s rights

In Africa, the African Charter of Human and Peoples’
Rights of 1979 contains only a brief, albeit sweeping,
specific reference to children. The adoption of the
African Charter on the Rights and Welfare of the Child
in 1990 has sought to make up for this relative
neglect. The study identifies several priorities for fu-
ture action: (i) extend the acceptance of the 1990
Charter from the present 27 States towards the maxi-
mum of 53; (ii) provide a serious impetus to the
African Committee of Experts on the Rights and
Welfare of the Child, established under the Charter;
and (iii) encourage the African Union to devote grea-
ter attention to children’s rights than it has to date.

In the Americas the child-specific provisions of the
American Declaration of the Rights and Duties of

Man of 1948, the American Convention on Human
Rights of 1969, and the Additional Protocol on
Economic, Social and Cultural Rights of 1988 are
limited and somewhat dated. The good news, how-
ever, is that the principal organs of the inter-
American system — especially the Commission and
the Court — have been notably progressive in their
interpretation of the relevant provisions. The study
provides a review of some of these developments,
including the Court’s important Advisory Opinion on
the ‘Legal Status and Human Rights of the Child".

In Europe, the European Convention on Human
Rights contains no provision specifically addressing
children. Not until 1984 were children explicitly
mentioned in one of the Protocols to the
Convention. It is sometimes sought to justify the
non-inclusion of children’s rights in the Convention
on three grounds: (i) civil and political rights pro-
tected by the Convention are fully applicable to chil-
dren; (ii) children’s rights are adequately dealt with
in the European Social Charter; and (iii) the Council
of Europe has adopted a range of specialist treaties,
some of which are entirely devoted to the rights of
children, such as the European Convention on the
Exercise of Children’s Rights of 1996 and other con-
ventions dealing with adoption, the legal status of
children born out of wedlock, the recognition and
enforcement of custody decisions and on nationali-
ty. The study challenges each of these justifications
and calls for the Council of Europe either to adopt a
comprehensive children’s rights convention or a
Protocol to the ECHR.

The study reinforces this need by reviewing the
role accorded to the CRC and children’s rights in
the judgments of the European Court of Human
Rights. By September 2004 the CRC had been
referred to in 28 cases over a period of 12 years. In
statistical terms the frequency with which the Court
makes reference to the CRC has not increased sig-
nificantly over the years.The study concludes, how-
ever, that while the Court has been prepared to
refer to the CRC, it has not consistently had regard
to the jurisprudence of the Committee on the
Rights of the Child. In general, the Convention is
more likely to be used either to marginally rein-
force an already strong case, or in concurring or
dissenting opinions. The study calls upon advocates
appearing before the Court to take greater account
of the CRC, and for a seminar on the CRC to be
designed specifically for the judges of this and
other international Courts.

In relation to the European Union the study notes
that the Charter of Fundamental Rights of the
European Union, which is part of the proposed EU
Constitution, contains several provisions relating to
children.Two relate to education and child labour
respectively and are formulated in classical pre-CRC
welfare rights terms. This is partly true also of
Article 24 which specifically addresses the rights of
the child in general terms. Some of its provisions,
however, are clearly modeled on the CRC. Overall
the Charter provisions relating to children leave
much to be desired.
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Constitutional recognition of children’s rights

The advent of the CRC has given a strong impetus
to efforts to include children’s rights provisions in
national constitutions, even though such measures
are not necessarily required by the Convention.The
study examines the progress made in this regard
and divides the world’s constitutions into three cate-
gories: (i) the invisible child constitutions in which
there are no express provisions relating to children;
(ii) the special protection constitutions which reflect
a pre-child rights approach calling for special privi-
leges to be accorded to ensure that children are pro-
tected from threats to their well-being; and (iii) the
children’s rights constitutions which reflect at least
some of the principles recognized in the CRC.The
study undertakes a thorough examination of the
extent to which different provisions of the
Convention have been reflected in these constitu-
tions. While pointing to the especially relevant expe-
rience of South Africa in this regard, the study cau-
tions against assuming that there is a positive corre-
lation between the extent of constitutional recogni-
tion and respect for the rights in practice.

The principle of accountability

Accountability is the lynchpin of the international
human rights regime, but the study notes that it has
been given disparate interpretations by different
commentators. It advocates the adoption of a rela-
tively modest and practically-oriented conception
for the purposes of examining the effectiveness of
the CRC in promoting accountability mechanisms in
relation to children’s rights.

The role of the UN Commission on Human Rights

The Commission is an important barometer of the
status of children’s rights in the international system
as a whole. In order to evaluate the Commission’s
performance the study looks at three aspects of its
work: (i) its special initiatives relating to children; (ii)
the content of its annual resolution on children’s
rights; and (iii) its attention to these issues in its work
with country and thematic rapporteurs. The study
concludes that while considerable progress has been
made since the adoption of the CRC, there remains
great room for improvement. In particular, the special
rapporteurs who play a crucial role in the system as a
whole should be provided with training which focus-
es on the content of the CRC, the potential of adopt-
ing a child rights approach in some aspects of their
work, and their use of the outputs generated by the
Committee on the Rights of the Child.

The role of national human rights institutions

Despite the dominant focus of the present study on
international arrangements, it remains the case that
accountability is to be sought principally and pri-
marily within a domestic, rather than an internation-
al, setting. While courts can play an important role
in some societies, this is by no means the case uni-
versally. Over the past decade or more one of the
most important developments in the human rights
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field in general has been in relation to the creation
of national human rights institutions, which include
ombudsman offices, national human rights commis-
sions, hybrid institutions combining ombudsman
and commission characteristics, human rights com-
missions with a focus on particular issues, parlia-
mentary human rights bodies, and national humani-
tarian law-focused bodies.

While the number of general-purpose national
human rights institutions has expanded greatly in
recent years, some children’s rights advocates con-
tinue to argue in favour of specialized institutions
with a children’s rights mandate. In 2002 over thirty
such institutions were active. The study looks at the
debate over whether children are better served by
general or specialized institutions, the appropriate
role of children in participating in the work of nation-
al institutions, and the need for evaluative studies of
the work of existing institutions, with respect to chil-
dren’s rights. It also looks at the contribution being
made by regional groupings in this area.

Civil Society

The CRC and civil society are integrally linked. NGOs
have played important roles in drafting the
Convention, in promoting its ratification, in publiciz-
ing it within local communities, and in promoting
governmental accountability. In some cases new
NGOs have been formed primarily for Convention-
related purposes and new networks have grown up
with a view to promoting the CRC in a range of dif-
ferent contexts. The study documents many of these
developments but concludes that there remains con-
siderable room for an even stronger role to be
played, especially in relation to accountability. The
study suggests that the efforts of NGOs continue to
be overly fragmented and that consideration should
be given to the preparation of a consolidate annual
report put together by a consortium of civil society
groups. In this regard the ‘Landmine Monitor Report’
could serve as something of a model.

Decentralization

A major policy development of the late twentieth
century, which continues apace today, involves the
systematic decentralization of responsibility for
administrative matters to local government units or
to special statutory bodies. There are strong pros
and not inconsiderable cons involved in this trend,
but from the perspective of this study, the conse-
quence is the need to devise new means for ensur-
ing that the newly empowered local or statutory
authorities are able to be held accountable.The
challenge is especially important given that most of
the traditional mechanisms used in the human
rights field are not currently geared for this purpose.

Non-State actors

Another major challenge confronting international
law in general, but also of major relevance to efforts
to ensure respect for children’s rights, is the rapidly
growing role of non-State actors. While a consider-
able amount has been written in relation to corpora-
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tions, the challenge also applies in relation to a
range of other groups including private groups per-
forming important welfare and other functions that
were formerly the exclusive preserve of govern-
ments. The study argues that while codes of con-
duct and other voluntary initiatives are important
they are not sufficient. Proponents of children’s
rights will need to devise new and innovative
approaches as well as to adapt existing approaches
if non-state actors are to be held properly to
account under the CRC.

The role of the World Bank and the IMF
in relation to the CRC

The influence of the IMF and the World Bank on
development policy, and thus on issues of fundamen-
tal relevance to the rights of the child, can easily be,
and often is somewhat overstated. Nevertheless, the
bottom line is that these two institutions wield very
significant influence over the policy options open to
most developing countries as well as over the poli-
cies of the major aid donors. It is thus essential to
scrutinize closely the nature of the relationship
between their policies and children’s rights in general
and the CRC in particular.This is the goal of Part IV of
the study. The approach is applied rather than
abstract and begins with a detailed case study of the
role accorded to the CRC in the context of the East
Asian financial crises of the late 1990s, with particular
reference to the experience of Indonesia. Why
Indonesia?: (i) it was arguably the Asian country most
dramatically affected by the crisis; (ii) the impact on
children was especially significant; (iii) the Indonesian
case represents an important turning point in the
evolution of the thinking of the international financial
institutions in relation to social issues; and (iv) the
importance now being attached to the concept of
‘country ownership’ of policies and programs owes a
good deal to the lessons learned in Indonesia.

The study concludes that neither institution paid
much attention to the CRC or to children’s rights in
responding to the crisis. It then turns to examine
some of the reasons for this relative neglect, includ-
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ing the issue of whether legal obstacles prevent or
significantly inhibit a focus on rights issues by the
Bank or the Fund in their work. Other reasons which
are sometimes cited include: the historical separa-
tion of human rights and development issues; the
argument that everything the institutions do con-
tributes by definition to the enjoyment of human
rights; the suggestion that human rights policies
cannot avoid double standards and thus should
themselves be avoided by the institutions; the sug-
gestion that children’s rights-based policies could
only be adopted to the extent that they can be
shown to be empirically warranted; and the critique
that promoting children’s rights constitutes a form
of economic or cultural imperialism. After refuting
these arguments the study shows that the Bank in
particular is fully capable of embracing human
rights concerns when it suits its own purposes.

A range of policy recommendations emerge from
this part of the study. They include: (i) there is a
need to distinguish anti-poverty strategies from
much broader children’s rights-based empowerment
strategies; (ii) economic, social and cultural rights
need to be taken seriously by the Bank and the
Fund; (iii) governments need to ensure that the CRC
is accorded appropriate status in the domestic legal
order; (iv) national institutions have a vital role to
play in promoting children’s rights; (v) the children’s
rights constituency need to be as broad as possible;
(vi) without adequate data, the monitoring of chil-
dren's rights is extremely difficult; (vii) the process
of reporting under the CRC needs to be taken seri-
ously at the national level; (viii) the Bank and the
Fund should adopt official policy statements affirm-
ing their commitments to children’s rights and the
CRC; and (ix) international officials need to be
trained in relation to the CRC.

Finally, attention is given to the importance of ensur-
ing that the CRC and children'’s rights form an impor-
tant part of the strategies designed to achieve the Mil-
lennium Development Goals and of the national Po-
verty Reduction Strategy processes. This is not curren-
tly the case, rhetorical assurances notwithstanding.
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PUTTING CHILDREN'S RIGHTS

INTO PERSPECTIVE

1.1 Introduction to the study

In May 2002, in advance of the UN General
Assembly’s Special Session on Children, a meeting
was held in New York of the representatives of inde-
pendent children's rights commissioners or
ombudsmen with legal authority to promote, pro-
tect and monitor children’s rights from some thirty
countries around the world. In assessing the
progress that had been achieved in the twelve and a
half years since the Assembly’s adoption of the
Convention on the Rights of the Child (the CRC), the
commissioners and ombudsmen proclaimed:

We cannot tolerate another decade of non-com-
pliance with the Convention on the Rights of the
Child. ... After decades of international standard-
setting activities and ratifying human rights
treaties, States must focus on their full imple-
mentation. Having rights on paper means little or
nothing when they are not known about or can-
not be enforced. We can and must do better!*

A year later, in May 2003, a UNICEF report entitled
A Future for All Our Children concluded that while
‘the countries of East Asia and the Pacific have
taken enormous strides in recent years’, especially
in terms of economic growth and the movement
towards democracy, ‘the harsh reality’ remains that
‘too many countries in this region continue to fail
their children. The situation in other regions of the
world is not dramatically different.

This study provides a critical and constructive

Innocenti Insight

analysis of how far the international community and
individual states have come in their efforts to estab-
lish the normative, legal and institutional frame-
works which are essential if the aspirations of the
Convention are to be translated into reality. Within
this context the study seeks to achieve three objec-
tives: (1) to draw up a balance sheet of some of the
Convention’s achievements and shortcomings in
terms of laying the foundations for an effective
Convention-based regime; (2) to provide a balanced
perspective on the Convention’s importance within
the overall range of endeavours to improve the
well-being of children in the world; and (3) to
expose and examine some of the dilemmas and
complexities which arise in efforts to promote and
give effect to the Convention.

The focus thus is limited to a specific range of
issues designed to promote the principle of
accountability in relation to the policies and conduct
of some of the key actors, both at the national and
international levels. The study does not aim to tackle
the much broader question of whether, and by what
proportion, the children of the world are better off
today as a result of the CRC than they were in the
1980s prior to its adoption. Such an analysis would
involve too many variables to yield a particularly
useful or compelling report. On the other hand, the
principle of accountability is central to efforts to
achieve widespread respect for human rights and
many of the indicators of accountability are easier
to identify. It is that project which provides the prin-
ciple objective of this study.

Putting children’s rights into perspective 1



The basic paradox

It is not difficult to find superlatives to describe the
achievements of the CRC. It is the most widely rati-
fied treaty in history, the first virtually universal
human rights convention, it is the most far-reaching,
the most forward-looking, the most comprehensive,
it is the embodiment of a whole new vision for chil-
dren, a definitive turning point in the struggle to
achieve justice for children, and a document with an
unprecedented potential to bring about dramatic
change. In a submission to the Inter-American Court
of Human Rights, quoted in the latter’s 2002
Advisory Opinion on the ‘Legal Status and Human
Rights of the Child’, the Government of Costa Rica
expresses the view that the CRC had achieved “a
true qualitative transformation of interpretation,
understanding of and attention to minors and there-
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fore of their social and juridical condition.

But the paradox is that it is equally easy to recite a
litany of terrible abuses which continue to be com-
mitted against children, some of which seem to be
even more chronic and less susceptible to resolu-
tion today than they were before the Convention
existed. It is lamentably commonplace to read
reports of the sexual exploitation of children on a
large scale, of their involvement and systematic
abuse in the context of armed conflicts, of the vast
numbers who are refugees or asylum-seekers, of
their enslavement for a range of exploitative pur-
poses, of their being condemned to perform haz-
ardous and debilitating forms of child labour, until
the shells that remain can be discarded, of the delib-
erate deprivation or uncaring neglect of their funda-
mental rights to food, education, shelter and health
care as a result of which their development and life
chances are stunted, perhaps irreparably, and of the
many forms of discrimination to which they are sub-
jected. All of these evils can now be more easily
labeled and are perhaps more widely condemned as
a result of the prominence accorded to the
Convention, but they seem nevertheless to continue
unabated. The question arises as to whether, to
adapt an old aphorism, the road to hell has been
paved not only by good intentions but also by a
magnificent Convention?

Perhaps the paradox was best captured by Kofi
Annan in his report to the May 2002 Children’s
Summit in which he observed that:

The idea of children’s rights, then, may be a
beacon guiding the way to the future — but it is
also illuminating how many adults neglect their
responsibilities towards children and how chil-
dren are too often the victims of the ugliest and
most shameful human activities.®

Other commentators have taken the gap between
rhetoric and reality and expressed grave concerns
about it. In 1997, a highly respected journalist and
author, Caroline Moorehead, concluded that the
CRC had become “something of a sham’, primarily
because it is violated “systematically and contemp-
tuously” by many countries. Articulating a criticism
which is taken up in Chapter 3 of the present study,

she wrote that “No countries violate it more ener-

"y

getically than those that were quickest to sign.

One of the enduring and oft-noted paradoxes of
human rights is that efforts to recognise and pro-
mote them and to ensure accountability are likely to
be least effective in countries that are most in need
and conversely most effective in those contexts in
which the problems are relatively minor and the
existing legal and institutional arrangements are
already functioning effectively. This has led some
commentators to suggest that it might be pointless
to seek to plant the seeds of children’s rights in soil
which has not been carefully prepared in advance
through the creation of a functioning democratic
system, and the establishment of processes of gov-
ernance which are at least moderately transparent
and equitable. A study on Latin America for UNICEF
put a related concern in a more nuanced way when
it observed that “where the legal framework and
justice system are weak, the institutional framework
less developed and national budgets more
restrained, the transition [to a rights-based
approach] would have to be more gradual and
[would] encounter more difficulties”®

But despite the attention which is all too often
accorded to it, the gap between the stirring rhetoric
of human rights and the grim realities of human
existence is a very old story. Does it mean that it is
a mistake to have promoted the near universality of
the CRC before a great many other initiatives had
been satisfactorily undertaken? Does it mean that
the CRC is different from other human rights
treaties such as the Genocide orTorture Conventions
and that while these last two should have been pro-
claimed, the CRC should not have until conditions in
the real world were more in line with the aspirations
of the drafters?

For the most part, the expression of such criticisms
is to misunderstand both the nature of rights, and
more importantly in the present context, the func-
tions served by international treaty commitments.
Abraham Lincoln’s response to this age-old prob-
lem, which afflicts most attempts to improve the
human condition through the adoption of progres-
sive legal formulations might still be the best. In
explaining the gap between the rhetoric and the
reality of the rights component of the United States’
Declaration of Independence, he noted first of all
that the founders “did not mean to assert the obvi-
ous untruth, that all men were then actually enjoy-
ing that ... equality, nor yet that they were about to
confer it upon them. In fact, they had no power to
confer such a boon.They meant simply to declare
the right, so that the enforcement of it might follow
as fast as circumstances should permit. They meant
to set up a standard ... constantly looked to, con-
stantly labored for, and even though never perfectly
attained, constantly approximated ...”*This way of
understanding the role of declarations of rights is,
of course, strongly reminiscent of the language cho-
sen a little over ninety years later by the drafters of
the Universal Declaration who proclaimed it, in the
Declaration’s preamble, as “a common standard of
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achievement for all peoples and all nations” to keep
“constantly in mind ..."”

The emptiness of the critique of rights as being
utopian at best, and counterproductive at worst, is
well illustrated by an oft-repeated critique of the
Universal Declaration of Human Rights for having
sought to consecrate as rights, things which were
simply unattainable. Only twenty years ago Maurice
Cranston based such a critique on the identification
of ‘practicability’ as the first criterion or test which a
right, or a manifesto of rights, must satisfy. In his
view, recognition of economic and social rights,
such as the right to education or to food, served
only to push human rights “out of the realm of the
morally compelling into the twilight world of utopi-
an aspirations”™ He sought to demonstrate the obvi-
ous validity of his approach by arguing that since
India could never aspire to feed its people, there
could be no such thing as a right to food. Yet today,
India not only feeds it own population but there is a
thriving civil society movement dedicated precisely
to the right to food™ and the Peoples Union for Civil
Liberties has pursued far-reaching litigation to
ensure respect for the right to food in India, litiga-
tion which is still on-going but has already achieved
a considerable amount.”

In brief, the thrust of the present study is that the
near-universal ratification of the CRC is a develop-
ment of the highest importance, but one that mainly
serves to highlight the challenge of transforming
that act of commitment into a world in which chil-
dren’s rights are accorded the respect and priority
that they demand. Applying the wisdom of
Abraham Lincoln, cited above, the CRC is a historic
declaration of the rights of every child in the world
and its “enforcement [should now] follow as fast as
circumstances should permit.” It sets a universal
“standard ... constantly looked to, constantly
labored for, and even though never perfectly
attained, constantly approximated ...”

1.2 Putting children’s rights
into historical perspective

Since the beginning of the twentieth century inter-
national efforts to promote the concept of children’s
rights have gone through five different phases. An
understanding of both the current significance of
the Convention and of the prospects for its future
development requires us to have some sense of this
historical evolution.

a) Phase 1: 1901-1947

This is not the place to trace the evolution of atti-
tudes towards children in general, in the course of
preceding centuries. That is a story that has already
been well told elsewhere.” Suffice it to say that in
the course of the preceding century, a range of
movements to protect children in the home, at work,
in the care of the state, and in times of warfare, had
all contributed to a rapidly expanding movement to
focus specifically on the plight of children as individ-
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uals in their own right rather than as the property of
one or other of their parents, or of a legal guardian.
But these movements had garnered relatively little
international momentum and they rarely formulated
their agendas in terms of children’s rights.

The relative invisibility of children on the nineteenth
century’s international agenda was to begin to
change dramatically in the first quarter of the twenti-
eth century. There were, of course, a large number of
different catalysts, but the most important of them
were the reactions to the plight of exploited working
children, horror at the sexual exploitation of children
and especially its suspected cross-boundary dimen-
sions (the ‘white slave trade’), and deep community
concern about the situation of children in times of
war and the aftermath thereof. Concern that the
attraction of communism would spread after the suc-
cesses of the Bolshevik Revolution in the Soviet
Union was another important factor.

In each of these areas international organizations
began to play important roles and to focus much
more explicitly than had ever been the case before
on the impact of the relevant phenomena on chil-
dren.This was also the era in which the internation-
al community began to make effective use of legal
instruments to reinforce their broader efforts to
eliminate abuses and to encourage the adoption of
specific remedial measures by states.

Many of the international labour standards adopted
by the ILO in the first few years after its creation in
1919 focused directly on children and helped to
develop the notion that, in the labour field, they
possessed certain rights. The earliest ILO conven-
tions included the Night Work of Young Persons
(Industry) Convention, No. 6 of 1919: the Minimum
Age (Sea) Convention, No. 7 of 1920; the Minimum
Age (Agriculture) Convention, No. 10 of 1921; and
the Medical Examination of Young Persons (Sea)
Convention, No. 16 of 1921.

In the areas of trafficking, exploitative labour, and
slavery, all areas in which children were prominent
victims, the League of Nations was to play a major
role. This was ensured by Article 23 of the League’s
Covenant which provided inter alia:

Subject to and in accordance with the provisions of
international conventions existing or hereafter to be
agreed upon, the Members of the League:

Will endeavour to secure and maintain fair and
humane conditions of labour for men, women, and
children, both in their own countries and in all coun-
tries to which their commercial and industrial rela-
tions extend, and for that purpose will establish and
maintain the necessary international organisations;

Undertake to secure just treatment of the native
inhabitants of territories under their control;

Will entrust the League with the general supervision
over the execution of agreements with regard to the
traffic in women and children, and the traffic in
opium and other dangerous drugs;

To implement these provisions the League set up a



Child Welfare Committee which, in terms of compo-
sition, was significantly more advanced than a great
many comparable endeavours today. It consisted of
12 governmental representatives and 13 ‘assessors’
who represented the major NGOs working in this
area as well as the ILO and the League’s Health
Organization. It was later merged with a committee
dealing with the trafficking of young women, and
became the Advisory Committee on Social
Questions. The League’s principal historian observed
that the work of these committees “had no great
influence on the general course of world affairs’
although “foreign ministers and diplomatists were
apt to regard them with distrust’, partly because they
were considered to be interfering in internal affairs
of states which should have remained beyond the
League’s purview.” Nonetheless, the historian con-
ceded that their achievements, including that of hav-
ing “brought fifty countries to accept the Geneva
Declaration on the Rights of the Child; may well
“continue to produce their effects long after many a
frontier dispute has been forgotten” '

And indeed the adoption of the Declaration was by
far the most significant action taken by the League
of Nations in relation to children. It was largely a
result of the work of Eglantyne Jebb, the founder of
Save the Children Fund UK, who subsequently
played a leading role in the establishment of the
international coalition called the Save the Children
International Union, which was set up in Geneva in
1920. In 1923 the International Union adopted a
Declaration on the Rights of the Child which had
been drafted by Jebb.The following year it was
adopted, unchanged, by the League of Nations on
26 September 1924.The brevity and succinctness of
the Declaration are among its hallmarks and its pro-
visions are worth recalling in full:

e The child must be given the means requisite for its
normal development, both materially and spiritually.

e The child that is hungry must be fed, the child that
is sick must be helped, the child that is backward
must be helped, the delinquent child must be
reclaimed, and the orphan and the waif must be
sheltered and succoured.

e The child must be the first to receive relief in times
of distress.

e The child must be put in a position to earn a liveli-
hood, and must be protected against every form of
exploitation.

e The child must be brought up in the consciousness
that its talents must be devoted to the service of
its fellow men.

While the principal flavour of the Declaration was
determinedly welfarist in orientation, and its origins
lay clearly in a wish to follow up on and consolidate
some of the achievements of post-World War |
humanitarian relief work, it has nonetheless been
widely portrayed as the crucial moment in interna-
tional efforts relating to children. According to
UNICEF’s historian, the approval of the Declaration
marked ‘the formal establishment of an international

movement for children’s rights’.™® While this statement
is open to question, it is clear that the Declaration
provided the inspiration for much that was to follow
during the second phase of international efforts on
behalf of children during the twentieth century.

b) Phase 2: 1948-1977"

This phase, which began with the creation of the
United Nations in 1945, saw relatively little activity
relating specifically to children’s rights. It was essen-
tially a period in which the emphasis was on the
building and consolidation of the human rights
regime as a whole, combined with the non-differenti-
ation of children’s rights from other human rights.
From the perspective of the rights of the child, the
major achievement was the consolidation of the pre-
War World Il acquis (in the sense of the accumulated
body of law) which emerged during the first phase.
The resistance to distinguishing children from adults
in the human rights context was forcefully demon-
strated in the text of each of the three major human
rights instruments adopted in the post-war phase.
The Universal Declaration of Human Rights of 1948,
mentions children in two places. The first is Article 25,
which affirms that “Motherhood and childhood are
entitled to special care and assistance. All children,
whether born in or out of wedlock, shall enjoy the
same social protection” The second is article 26(3)
which states that “Parents have a prior right to
choose the kind of education that shall be given to
their children” The American Declaration of the
Rights and Duties of Man, adopted some seven
months before the Universal Declaration, took the
same protective approach, but also went further in
spelling out duties towards children. Article VII pro-
vides that “all children have the right to special pro-
tection, care and aid’; while Article XXX asserts that
“It is the duty of every person to aid, support, edu-
cate and protect his minor children and it is the duty
of children to honor their parents always and to aid,
support and protect them when they need it.” The
European Convention on Human Rights, adopted
almost two years after the Universal Declaration,
makes no specific mention of children. Nevertheless,
in the aftermath of the Second World War, the plight
of children was far from forgotten in other settings. In
terms of rights, it was again the non-governmental
organizations which were to lead the way and in the
same year in which the Convention for the
Suppression and Punishment of the Crime of
Genocide and the Universal Declaration of Human
Rights were adopted, the International Union for
Child Welfare (IUCW) adopted a revised version of
the Declaration of the Rights of the Child. In essence,
it reaffirmed the principles contained in the Geneva
Declaration and asserted, in the name of “men and
women of all nations” that “Mankind owes to the
child the best that it has to give”They sought to
match rights with duties, by insisting that along with
these rights went a “duty to meet this obligation in
all respects” But the main significance of the 1948
Declaration was its expanded focus and its revival of
an interest in children’s rights. It also marked the
beginning of a concerted lobbying effort vis-a-vis the
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UN by the IUCW, which had been formed in 1946
through the amalgamation of the Save the Children
International Union and the International Association
for the Promotion of Child Welfare.

In an interesting footnote to the writing of history in
this area, it has been widely reported that the UN
General Assembly took action on children’s rights
issues in 1948.Thus UNICEF states that also in 1948,
the General Assembly adopted a second Declaration
of the Rights of the Child,™ and that it included seven
points of concern related to children,” and an Indian
non-governmental organization notes that the
Declaration of Geneva was further revised and
extended in 1948 by the UN.* But a thorough search
of the records of the UN General Assembly for 1948
reveals no such action on its part, despite the fact
that the possibility of such a Declaration was placed
on the agenda of the newly established UN
Economic and Social Council (ECOSOC), as early as
1946. It would seem therefore that the IUCW
Declaration of 1948 has been widely misattributed to
the UN General Assembly, thus giving a somewhat
distorted picture of the extent to which it was focused
on children’s rights issues at that stage.

In fact, however, the first post-war moves to build
upon the 1924 Declaration arose within the framework
of ECOSOC and first involved the Social Commission
(the predecessor to the Social Development
Commission as it is known today) and the
Commission on Human Rights. As early as 1946, dur-
ing its first session, the Social Commission expressed
its view that the terms of the 1924 Declaration “should
be as binding on the peoples of the world today as
they did [sic] in 1924"*' This was, in some respects at
least, a curious assertion, since no one would have
suggested that the Declaration had ever achieved a
legally binding status. This leads to the conclusion
that the Social Commission could only have been
extolling the Declaration’s morally binding status.

Nevertheless, this was the first step towards getting
the matter on the Commission’s agenda and four
years later, in 1950, it adopted a draft Declaration on
the Rights of the Child.”? Subsequently, at the
request of the Council, the draft was scheduled for
consideration in 1951, by the Commission on
Human Rights. The latter, however, was preoccupied
with the drafting of the International Human Rights
Covenants and then by the crisis engendered by the
full-blown arrival of the Cold War in 1953. As a
result, it did not even hold a preliminary discussion
of the draft until 1957. The possibility of drafting a
convention, or some other form of binding instru-
ment, was raised during these debates, but the clear
majority sentiment favoured maintaining the status
of a non-binding declaration.®*The 1950 draft was
then sent to governments and others for comments
-- a request to which 21 governments replied along
with two NGOs: the International Federation of
Women Lawyers and the International Union for
Child Welfare. It was another two years before the
Commission took up the matter again and turned to
serious drafting at its session in March, 1959.

The drafting process was completed by the
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Commission in the course of its four-week long ses-
sion and the draft was sent to the General Assembly
for consideration. The draft was substantially longer
than the original version provided by the Social
Commission.* A senior British diplomat described it
at the time as “verbose and repetitious”? and the
Assembly proceeded to cut it down and make very
significant changes, before finally adopting the
Declaration on the Rights of the Child on November
20, the same date which, precisely thirty years later,
was to see the adoption of the CRC. This is not the
place for a detailed comparison of the two drafts.
But it is worth noting that the final version was,
from a human rights perspective, inferior in some
respects to the draft endorsed by the Commission
on Human Rights. The word ‘progressively’ was
added in the chapeau of the Declaration, thus dilut-
ing the nature of the measures expected to be taken
by governments. A separate provision affirming
equality of rights for children whether born in or out
of wedlock, was struck out. The means to enable the
child’s development were no longer to be “given” to
the child, but instead the child was to be “given
opportunities and facilities”

The 1959 Declaration on the Rights of the Child was
ground- breaking in several respects. But perhaps its
major significance lay simply in the fact that it gave a
broad imprimatur to the concept of children’s rights
per se. At the time, none of the major international
human rights instruments, including the Universal
Declaration of Human Rights and the two
International Human Rights Covenants (which were
then only in draft form), used the term children’s
rights or rights of the child. Instead, it was assumed
that since the overall corpus of human rights applied
to children in the same as to all other groups, there
was no need to give particular recognition to children.
The Declaration remains significant today for (i) its
emphasis on children’s emotional well-being (“the
child needs love and understanding. He shall, wherev-
er possible, grow up ... in an atmosphere of affection
..."); (i) the relative priority accorded to children’s
entitlement to emergency assistance (“The child shall
in all circumstances be among the first to receive pro-
tection and relief”), which was to find an echo many
years later in UNICEF's slogan affirming the ‘first call
for children’; (iii) the maintenance of the emphasis on
the individual child and his or her rights, which had
been a major contribution of the 1924 Declaration;
and (iv) recognition of the key role of non-state
actors: (“calls upon parents, upon men and women
as individuals, and upon voluntary organisations,
local authorities and national Governments to recog-
nise these rights and strive for their observance”).

In hindsight and with the standards of a later era in
mind, the 1959 Declaration had a significant number
of shortcomings. The most striking were: (i) the rela-
tive absence of the recognition that children are
entitled to civil and political rights above and
beyond a right to non-discrimination in relation to
the specific rights that were recognized; and, closely
linked to the first, (ii) an emphasis on the need to
safeguard and protect the child, rather than to
empower him or her.Thus, variations of the word



‘protect’ appear six times in the rather brief
Declaration and the phrase ‘special safeguards’
appears twice. The word ‘safeguards’ also appears
twice in the 1989 Convention. But the difference is
that the Convention references are to legal safe-
guards applicable in the specific contexts of accused
juveniles (art. 40) and inter-country adoption (art.
21), whereas the concept of children in need of
being safeguarded is virtually the leitmotif of the
Declaration (“the child, by reason of his physical
and mental immaturity, needs special safeguards”).

But despite the significance of the rights approach
reflected in the 1959 Declaration, most of the interna-
tional agencies continued to maintain a welfarist
approach to children and this effectively excluded
any particular significance being attributed to the
concept of children’s rights. Indeed, rather than
UNICEF being a catalyst for the 1959 Declaration, it
was the latter that acted as a catalyst to help move
UNICEF beyond its narrow focus on health and nutri-
tion, towards the more holistic approach that began
to emerge in the 1960s.% Similarly, it was not for a
number of years that the Commission on Human
Rights, which had done much of the drafting of the
Declaration, attached much importance to following
up on it. This neglect can perhaps be explained by a
distinct lack of enthusiasm for children’s rights on
the part of some of the key actors. One such person,
who was the Director of the UN’s Division of Human
Rights and thus head of the Commission’s
Secretariat, wrote about the Commission’s initial
consideration of the matter in 1957:

| doubted whether the purpose [such a declara-
tion] would serve could possibly justify the time
and effort the United Nations was devoting to it. It
was, | suspected, a stopgap which was being
used to give the impression that the Human
Rights Commission was doing something.There
were certainly other more important matters that
needed attention. ¥

Two years later, after the Commission had complet-
ed its work, he wrote:

| had some reservations about the wisdom of
adopting such a declaration; a proliferation of
United Nations declarations would undermine
the authority of the Universal Declaration of
Human Rights. | also thought that there was
something wrong with our priorities. It was easi-
er to draft a declaration on the rights of children
than to devise practical measures for the protec-
tion of human rights.?

The other major development of this initial era was
the inclusion of children as a specific category of
protected persons, within the context of the four
1949 Geneva Conventions on International
Humanitarian Law. In the aftermath of the brutal
excesses of the Second World War, this effort to
update and upgrade what are often referred to as
‘the laws of war’, led to a very significant improve-
ment in the protections offered specifically to chil-
dren.That protection was to be extended even fur-
ther at the very end of this first phase, by the adop-

tion of the two Additional Protocols of 1977, which
extended the reach of international humanitarian law
-- especially in relation to non-international armed
conflicts which had hitherto enjoyed only limited
coverage from the 1949 Geneva Convention regime.

It is noteworthy, however, that, especially in the
humanitarian context, the treatment of children in
such international legal instruments remained
almost inexorably linked to their mothers in particu-
lar and to women in general, rather than being con-
sidered in its own right. A good example of this
phenomenon is one of the instruments that was
adopted by the General Assembly in the years lead-
ing up to the adoption of the 1977 Additional
Protocols — the Declaration on the Protection of
Women and Children in Emergency and Armed
Conflict.®*The word ‘children’ appears fifteen times
in the text and on all but one occasion, it is part of
the phrase ‘women and children’.The sole exception
deals with the “destiny of mothers, who play an
important role in society, in the family and particu-
larly in the upbringing of children”®

c) Phase 3: 1978-1989

This period was principally characterized by the
emergence of a strong children’s rights conscious-
ness at the international level.*' Preparations for the
International Year of the Child in 1979, prompted the
Polish Government to propose the drafting of a
Convention on the Rights of the Child. Despite the
very limited aspirations of the draft first presented
by Poland to the Commission on Human Rights in
1978, this initial step was to prove more significant
than might first have been expected. It acted as an
effective catalyst for a variety of actors to observe a
rights-based approach to at least some aspects of
the welfare and well-being of children. In particular,
it began a gradual process of building an element of
rights-consciousness within the principal internation-
al agency dealing with children, UNICEF It thereby
managed to reverse a longstanding (but largely
unconscious) policy of avoiding the human rights
dimension of issues, or at least portraying them so
that they seemed less threatening to governments.
Thus, even as late as 1978, UNICEF responded to a
request for information on the exploitation of child
labour from the UN Commission on Human Rights,
by indicating certain NGOs were better placed to
address such issues. At the same time, some of
those NGOs were emboldened to repackage their
programmes and concerns in terms of children’s
rights. The Anti-Slavery Society, for example, was to
play a vital role during the International Year of the
Child and later, by bringing a human rights perspec-
tive to issues such as child labour, debt bondage,
child sexual exploitation and female circumcision (as
it was then called).

It is worth underscoring the fact that 25 years on,
programmes to eliminate the worst forms of child
labour have been adopted by a wide range of inter-
national agencies, ranging from UNICEF and the
ILO, to the World Bank and the various regional
development banks. Bringing such previously con-
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tentious human rights issues as child labour, child
soldiers and inter-country adoption, out of the
development agencies’ closets and into the main-
stream of their activities, can be attributed to a very
significant extent to what might be termed ‘the CRC
process’ (the activities surrounding the drafting,
adoption and implementation of the Convention and
the accompanying legitimization of discourse about
children’s rights).

d) Phase 4: 1989-2000

This phase began with a great enthusiasm for
human rights in general. The optimism generated by
the fall of the Berlin Wall, the resulting withdrawal of
East European opposition to many initiatives to
enhance the effectiveness of the international
human rights regime and a sense that human rights
would be one of the foundation stones of a new
world order, all served to create a climate which was
propitious for multilateral initiatives in the human
rights area. Children’s rights seemed to fit in well
with the new ethos. Already midway through the
previous decade, UNICEF had made clear its unqual-
ified support for the draft Convention and in the
1990s, it mounted a concerted diplomatic push to
encourage and facilitate ratification of the new
Convention. This did not prove hard at a time when
governments were eager to demonstrate their solid
human rights credentials. Despite Congressional
reservations, the United States was generally sup-
portive of the Convention and its decision to sign the
treaty in 1995, sent a strong signal of support. NGOs
also worked hard at both the national and interna-
tional levels to promote ratification and to urge the
adoption of measures designed to ensure that the
domestic consequences of ratification would be
meaningful. UNICEF also organized a highly success-
ful World Summit for Children in 1991, which
enhanced the profile of children’s issues generally,
mobilized support for the CRC, began the process of
setting targets for evaluating countries’ performance
and put in place a regular review process.

The movement for women'’s rights, although largely
separate from the children’s rights groups, demon-
strated at the 1993 Vienna World Conference on
Human Rights, the impact that an organized coali-
tion could have. The children’s rights groups became
more effective and engaged in the various world
conferences that took place during the remainder of
the decade most notably those on population and
development (Cairo in 1994), social development
(Copenhagen in 1994), women (Beijing in 1995) and
housing (Istanbul in 1998).

During the 1990s, the CRC was widely feted and
only a few governments had really begun to feel the
potential sting of implementation arrangements at
the national or international levels. For the most
part, the post-ratification honeymoon continued for
quite a while.

The Committee on the Rights of the Child was set up
and was blessed by a strong composition and good
support from international agencies and NGOs. The
Committee plunged into the task of establishing its
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procedures and its place in the world with consider-
able fanfare and goodwill. And initial reports were
prepared with some enthusiasm by a good number
of governments. The UN Commission on Human
Rights mandated several child-specific special proce-
dures (special rapporteurs) and for the first time,
placed on its agenda a comprehensive item dealing
with all aspects of children’s rights. NGOs were
actively engaged in education efforts around the
Convention, new groups were set up and new coali-
tions were formed and a series of impressive ‘alter-
native’ reports were submitted to the Committee in
relation to a wide range of countries which had sub-
mitted governmental reports. UNICEF took the
Convention to heart and began the unprecedented
process of seeking to re-orient its priorities and its
programming to reflect a CRC-based approach to its
work. Other agencies also began to engage with the
Convention, albeit in widely varying degrees.

At the normative level, several new initiatives were
launched, which resulted in considerably strength-
ening the legal framework for the protection of chil-
dren’s rights. One exception was Landmines
Convention (officially known as the Convention on
the Prohibition of the Use, Stockpiling, Production
and Transfer of Anti-Personnel Mines and on their
Destruction) which was adopted in 1997 and
became operative two years later. In 1999, the
International Labour Conference adopted a new
‘Convention concerning the Prohibition and
Immediate Action for the Elimination of the Worst
Forms of Child Labour’, which marked a major step
forward in the international battle against the
exploitation of child labour. In the following year,
the General Assembly adopted two Optional
Protocols to the CRC, one dealing with ‘the
Involvement of children in armed conflict’” and the
other with “the sale of children, child prostitution
and child pornography’.

The close of the twentieth century thus witnessed
the putting in place of a normative framework for
children’s rights which would have been unimagin-
able even a quarter of a century earlier.

e) Phase 5: 2001-Present

With the new century, there began a phase of both
consolidation and reaction, in relation to children’s
rights. Consolidation was called for on the part of the
principal actors involved in the CRC process, as the
relative euphoria of the third phase began to wear off
and governments, NGOs and international agencies
all began to realize the true enormity of the task they
had set themselves. This has already given rise to a
period of reaction in which governments seek to re-
claim some of the ground that they fear was conced-
ed in the 1990s and as they come under greater finan-
cial and other pressures (many of which will be both
rightly and wrongly attributed to globalization) which
accord no particular priority to children. Many wiill
also begin to resist either passively or actively some
of the demands for greater accountability, which are
an integral part of the philosophy of the CRC.

The post-September 11 syndrome in many countries



has focused attention on a phalanx of ‘security’ con-
cerns, often at the expense of human rights. We can
expect a diminution in human rights consciousness
on the part of governments, an increased hesitance
on the part of human rights groups to insist on the
respect for human rights in the face of new threats,
both real and imagined and what appears to be a
growing public tolerance of measures to limit the
enjoyment of human rights in the name of security
and related objectives. These general trends will
also put increasing pressure on children’s rights pro-
ponents in relation to issues such as maintaining a
reasonable age of full criminal responsibility, the
imposition of blanket curfews, the curbing of stu-
dent protests, the diversion of public funding from
social rights expenditures to ‘security’ purposes
broadly defined and in various other ways. Funding
for national human rights institutions and for initia-
tives designed to promote and protect children’s
rights will be squeezed, as new priorities are identi-
fied. And the decisive shift in the position of the US
administration vis-a-vis children’s rights, manifested
most clearly in the context of the postponed
Children’s Summit, will begin to generate a variety
of often subtle pressures to avoid the discourse and
even much of the substantive agenda associated
with the Convention.

But the outlook in this fourth phase is by no means
all negative. And many of the challenges which chil-
dren’s rights proponents will face, will be a conse-
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LAYING THE LEGAL AND INSTITUTIONAL
FOUNDATIONS AT THE REGIONAL
AND NATIONAL LEVELS

While there are many different ways in which chil-
dren’s rights can be promoted and protected, the
establishment of an appropriate legal framework at
all levels is unquestionably a central element. The
Convention itself emphasizes this requirement and
one of the most enduring contributions of interna-
tional human rights law in general has been the
establishment of a legal or normative platform for
human rights within domestic law. It is upon such
foundations that a diverse range of other activities
can be built. Appropriate institutional arrangements
complement and supplement this legal framework.

For this reason, any evaluation of the impact of CRC
during the first decade or more of its existence,
needs to look very carefully at the extent to which
universal ratification of the Convention has become
a reality -- taking account both of the actual number
of ratifications and the quality of those ratifications.
The latter can be significantly jeopardized if exces-
sively broad reservations have been lodged to key
provisions of the Convention and which serve to
limit in practice the extent of the commitment which
has been made by ratifying States. The present
chapter will thus explore those issues before mov-
ing on to examine the extent to which the various
regional arrangements designed to promote the
international legal framework of human rights
accountability, have reinforced the children’s rights
commitment of the States concerned.

Once the Convention has been ratified by a State,
attention must turn to the extent to which all appro-
priate measures have been taken to give effect to
the provisions of the Convention. In view of the

Innocenti Insight

essentially legal focus of the present study, we are
especially concerned with the ways in which consti-
tutional arrangements have been adopted or adapt-
ed, in order to reflect commitment to the CRC; and
with finding out whether an effective domestic legal
framework has been put in place, to enable the pro-
ponents of children’s rights, including children
themselves, to assert and vindicate those rights
through domestic legal processes. This is not to sug-
gest that the law is the only, or even necessarily the
principal, means by which effect can be given to the
rights of the child. Nevertheless, in virtually every
society the law has an important part to play; and
where the legal framework is inhospitable, hostile
or even just indifferent to children’s rights, the
impact of ratification of the Convention is likely to
be severely limited.

2.1 Securing universal
ratification of the Convention

As noted at the outset of this study, there is no
shortage of superlatives which have been used to
describe the achievements of the CRC. In terms of
treaty-making it ranks as the international legal
equivalent of Tiger Woods, the golfer who has bro-
ken almost every record in the book. Thus, the
Convention entered into force more rapidly than
any other human rights treaty. Where the two
International Human Rights Covenants took ten
years to garner the necessary threshold number of
ratifications (which was set at 35), the CRC took only
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nine months to achieve an admittedly lower thresh-
old of the 20 States Parties provided for in article 49
(1) of the CRC.The same threshold was established
in the International Convention on the Protection of
the Rights of All Migrant Workers and Members of
Their Families, which was adopted in December
1990, only one year after the CRC. Yet it was some
twelve years before the Migrant Workers’
Convention was to obtain the twenty ratifications
required to bring it into force.

The CRC also set many other records along the way,
in terms of the speed with which it was ratified by
additional countries, the relative rapidity with which
the various ratification processes in many countries
were satisfied and the number of countries for
which it became either the first or the second
human rights treaty that they had chosen to ratify.
In that sense, it helped to open the door to a greater
willingness to participate actively in the overall
international human rights treaty regime and proba-
bly set a pace which benefited efforts to improve the
rate of ratification of other key human rights
treaties, such as the Convention on the Elimination
of All Forms of Discrimination against Women.

But the Convention’s single most significant
achievement and one which is highly unlikely to be
matched by any other treaty, is the total number of
States Parties to the Convention. The figure is well
known to those working in the human rights area,
but far well less known beyond that domain.The
192 States Parties (Timor Leste having acceded on
16 April 2003) means that there are even more par-
ties than there are States Members of the United
Nations itself (191). More States have become par-
ties to this particular treaty than to any other treaty.
Perhaps the closest competitors are the Geneva
Conventions which were adopted in 1949 and which,
like the CRC, have had the considerable advantage
of having an organization (in the case of the Geneva
Conventions, the International Committee of the
Red Cross) which committed itself to encouraging
and assisting Governments to ratify them. But even
after more than fifty years of concerted efforts, the
Geneva Conventions have secured fewer ratifica-
tions than the CRC.

Nevertheless, the feat of persuading 192 countries,
of dramatically differing orientations, to agree to
accept the same set of binding legal obligations, has
led some critics to question or even discount its sig-
nificance. As noted earlier, Caroline Moorehead has
observed that “no countries violate [the CRC] more
energetically than those that were quickest to sign”
And indeed it is true that when there is a compre-
hensive global campaign to sign on to such a wide-
ranging set of commitments, there are clearly going
to be an important number of instances where the
necessary preparatory work will not have been done
thoroughly enough. But while this can be presented
as an indictment of a process undertaken or pro-
moted with undue haste and in which the relevant
obligations have not been taken to heart, there is a
different and much more accurate way of looking at
the situation. That is to acknowledge that ratification
is far from the final step in the process of compli-
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ance. In many ways it is the first step and therefore
needs to be reinforced by a range of measures
which will build upon the initial foundation stone
and which will seek to remedy any of the negative
consequences of unduly hasty ratification.

By any standard, the near universality of the CRC is
an achievement of the first order. It testifies to a
degree of consensus and a level of formal commit-
ment on the part of almost every country in the
world. There would seem to be good reason to pub-
licize more widely the fact that there are 192 ratifica-
tions and the significance of that achievement. At
present it remains a reality which is little known to
the general public but which could surely form the
basis of a concerted public relations campaign
designed to emphasize that while the governments
of the world are able to agree on all too few matters
of fundamental importance, there is one outstand-
ing exception. The principle of children’s rights is
one area where there is virtual unanimity.

The need to use the qualifying term “virtual’ in this
context, highlights the one major issue that remains
in relation to the ratification of the CRC. Somalia’s
non-ratification can reasonably be attributed to the
fact that the necessary constitutional processes can-
not be achieved until the political and social situation
improves dramatically. That leaves the United States
as the one country in the world which has not been
prepared to accept officially the obligations contained
in the Convention. It is true that President Clinton
authorized his Secretary of State, Madeleine Albright,
to sign the Convention on behalf of the US in
February 1995. But although legal arguments (invok-
ing Article 18 of the Vienna Convention on the Law of
Treaties) are often put forward to emphasize that
countries which have signed but not yet ratified such
a treaty are bound to abstain from any measures
which are inconsistent with the terms of the treaty, it
is unconvincing to attach any great significance to
that fact, in the face of consistent signals that neither
the government nor Congress are inclined to move
towards becoming a party. Although this issue
became controversial when the US administration
insisted on a hitherto unrecognized right to ‘unsign’
the Statute of the International Criminal Court, which
President Clinton had signed but to which President
Bush has fundamental objections, the fact remains
that no real practical significance can be attached to
the eight year old signature of the US on the CRC.

Responses to this situation have varied. In United
Nations forums, such as the Commission on Human
Rights, governments regularly call upon those who
have not ratified the Convention to do so, as though
their call was directed at some unspecified group of
countries. Mentioning the United States by name is
simply not diplomatic and not doing so avoids the
prospect of a focused debate on the issue. Some chil-
dren’s rights proponents gloss over this fact, for fear
that highlighting it will harden opposition within the
US and incite American opponents of the Convention
to take their case outside their own country. Others
play it down on the basis that it is of little conse-
quence for the rest of the world in practical terms,
since one country alone cannot destroy a consensus
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forged by countries representing the remaining 95
per cent of the world’s population.

Another response is to suggest that US’s non-ratifi-
cation makes little difference, since that country has
in fact become a party to a significant number of
other treaties which go a long way towards covering
the same ground as the CRC.They point to U.S.
acceptance of the International Covenant on Civil
and Political Rights, the International Convention on
the Elimination of All Forms of Racial Discrimination
and the Convention againstTorture, all of which
apply as much to children as they do to adults. In
addition, mention can be made of the fact that the
US has shown itself ready to ratify highly specific
texts dealing with issues which have made a large
impact on public opinion and the contents of which
have been assiduously drafted in such a way as to
facilitate US acceptance. Three instruments fall into
this category: ILO Convention No. 182 dealing with
the worst forms of child labour, the optional proto-
col to the CRC to strengthen the provisions dealing
with the sale of children, prostitution and pornogra-
phy and another optional protocol to the CRC deal-
ing with the minimum age of recruitment into the
armed forces.

Some other proponents of international law and of
children’s rights tend to assume that it is self-evi-
dent that any country which finds itself totally alone
and isolated on such an issue is mistaken and it fol-
lows therefore that change will inevitably come
from within. Linked to this is an assumption that
participation in such a treaty is an issue which is
purely a matter for the country concerned and advo-
cacy of ratification is not a matter on which the
international community should expend any ener-
gies. This, of course, is completely inconsistent with
the attitude of the US and many other countries, to
the question of whether countries such as China or
others should become a party to treaties such as the
Covenant on Civil and Political Rights.

Another approach is to explain the problem away as
though it were only a matter of priorities or of the
time required to undertake the required pre-ratifica-
tion processes. One analysis provided by UNICEF
seems to suggest such reasons:

As in many other nations, the United States
undertakes an extensive examination and scruti-
ny of treaties before proceeding to ratify. This
examination, which includes an evaluation of the
degree of compliance with existing law and prac-
tice in the country at state and federal levels, can
take several years — or even longer if the treaty is
portrayed as being controversial or if the process
is politicized. For example, the Convention on the
Prevention and Punishment of the Crime of
Genocide took more than 30 years to be ratified
in the United States and the Convention on the
Elimination of All Forms of Discrimination
against Women, which was signed by the United
States 17 years ago, still has not been ratified.
Moreover, the US Government typically will con-
sider only one human rights treaty at a time.
Currently, the Convention on the Elimination of
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All Forms of Discrimination against Women is
cited as the nation's top priority among human
rights treaties.®

But what most of these responses would seem to
have in common, is a refusal to face the fact that
the single most powerful actor in world affairs con-
tinues to place itself outside the formal reference
framework for the global consensus on children’s
rights. In other words, non-ratification of the CRC by
the United States is more problematic than it might
seem at first sight.

There are two reasons why the strategy of glossing
over the fact of U.S. non-participation by using
phrases such as ‘virtually universal ratification’, is
no longer sufficient. The first is simply that the US is
not a country which can be ignored and its opposi-
tion to the CRC will, over time, manifest itself in a
more damaging and destructive way vis-a-vis the
overall enterprise of promoting children’s rights in
general and the Convention in particular. The second
is that the reasons for US opposition, which by defi-
nition have never been officially spelled out, are fre-
quently either exaggerated or misrepresented, or
are assumed to be synonymous with the views of
radical groups of one type or another, whose agen-
da is wholly antithetical to any reasonable notion of
children’s rights. The result is that these supposed
reasons for non-ratification are invoked with
increasing regularity in campaigns undertaken by
opposition groups in a wide range of countries
which contest the validity of the principles and urge
denunciation of the Convention, by some of the
States that are already parties to it.

The need to address the US position more openly
has recently been highlighted by the approach
adopted by US representatives at the Children’s
Summit in May, 2002 and at subsequent annual ses-
sions of the UN Commission on Human Rights. In
the latter context, the US regularly expresses its
strong objection to two provisions in the annual res-
olution on children’s rights. The specific objection is
to a reference to capital punishment of persons for
offences committed before the age of 18 -- a provi-
sion of the CRC to which the US has long objected.
The more general objection put forward, however,
is more ominous for the CRC as a whole.The US
opposes the very first preambular paragraph of the
resolution on the grounds that it gave priority to the
CRC rather than to other instruments. The objection
was based on the contention that the Convention is
not the standard instrument in the field of children’s
rights and that its provisions conflict both with
parental authority and State sovereignty.*

Many US groups have urged the Senate to approve
ratification of the Convention, including the National
Council of Churches, the American Bar Association,
Amnesty International USA, the Children’s Defense
Fund, Human Rights Watch, the American Council for
Social Services, Planned Parenthood, the National
Education Association, the International School of
Psychology Association, the National School Board
Association, the International Council on Social
Welfare and the American Academy of Pediatrics.
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A great many of the arguments invoked by oppo-
nents of the CRC are unsustainable and easily refut-
ed.They include the following: the requirement in Art.
7 that children be registered after birth means that
“Government tracking of all children will be
required”; the health provisions of the CRC will oblig-
ate the US to adopt “a mandatory federal health
insurance plan”; that Article 28 (2) outlaws corporal
punishment (which, on the face of it, it does not*®)
and that “this Treaty will essentially outlaw spanking";
that the right to freedom of expression “essentially
gives children the right to listen to rock music, watch
television and even have access to pornography”;
that the child’s right to freedom of thought, con-
science and religion “will give children the right to
object to their parents’ religious training and partici-
pate in religious services of other cults”; that the
right to freedom of association would prevent par-
ents “from prohibiting their children from associating
with certain other children or gangs”; that the child’s
right to privacy would “of course ... open the door
for children to get access to abortion over their par-
ents” objection” and “would virtually invalidate all
parental notification laws concerning abortion”; and
that “public education for the first time would be a
‘right’ to all” US children.*These concerns are best
encapsulated in the conclusion that

this Treaty would virtually undermine parents’
rights as we know it [sic] in the United States.
Parents no longer would have the basic right to
control what their children watch onTV, whom
they associate with and what church they
attend. Parents could be prosecuted and chil-
dren be taken away, simply because they spank
their children or refuse to honor the various
rights that the children are guaranteed...”

Linked to these clear distortions of the content of
the CRC, is a fear of the role of the Committee on
the Rights of the Child, whose power “to criticize
other nations is very dangerous and attacks the sov-
ereignty of that nation” Failure to “follow the recom-
mendations of the Committee of Ten could easily
result in the United Nations enacting some type of
sanctions on that nation.” And in the US itself “the
authorities, in the government and the courts ... will
thus be forced into following recommendations of
the Committee.”*

In point of fact, there are important issues which the
US will need to address prior to ratification. The
problem is that the reasons offered by many of the
Convention’s opponents in the US are not the real
ones, yet they help to perpetuate an impression that
there really are many CRC provisions which are very
deeply objectionable and thus influence the way in
which many Americans who know little or nothing
about the Convention, react to it when they
encounter it either in a domestic or a foreign set-
ting.The ‘real’ issues include what have been
termed structural rights such as the balance
between children’s rights and parental rights, the
degree of any resulting public intrusion into the pri-
vate domain and questions of respective federal or
state responsibilities. Specific concerns relate to the
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Convention’s implications for abortion, juvenile jus-
tice and corporal punishment.*

One of the ways forward will be for the proponents
of children’s rights to align themselves more closely
with women'’s rights groups which support the CRC.
Thus, for example, the National Organization for
Women (NOW) and its Legal Defense and Education
Fund have sought to invoke the CRC in their efforts to
frame childcare concerns in the United States as mat-
ters of human rights, rather than of general public
policy. Because article 18 of the Convention address-
es this issue directly, women'’s rights advocates have
been urged to “turn their focus to international law”
and to “work for ratification of the CRC"*

While there have been various attempts to analyze
the arguments invoked in the US,*' the time has
come for the issues to be addressed in a systematic
and balanced manner in a major study which would
command respect and insert itself as an unavoid-
able reference point in future debates on this issue.
If it were done in the name of a group of distin-
guished individuals and widely published, it would
not only form one of the key bases for future
debates, but would make available a reasoned and
powerful refutation of the type of arguments that
are likely to be inserted with increasing frequency
into the debate, both internationally and at the
national level in both the US and in other countries
where groups opposed to the CRC begin to imitate
aspects of the American debates.

2.2 Promoting regional-level
recognition of children’s rights

Elsewhere in this report, it is argued that internation-
al human rights treaties and the way in which they
address issues relating to children can have a major
bearing on the approach adopted at the national
level. The same is true of regional level legal instru-
ments, whether they be in Africa, the Americas, or
Europe. For the most part, however, developments at
that level have not kept pace with the standard set by
the CRC.This is certainly true historically, as we shall
see, but there have been some encouraging develop-
ments in recent years. In general, while the text of
many of the most important regional level instru-
ments continue to be rather out of date when it
comes to children’s rights issues, the way in which
these instruments are being interpreted, serves to
demonstrate the possibilities for children’s rights to
gain the recognition they warrant and for the
Convention on the Rights of the Child to have a sig-
nificant influence in that process.

a) The African Charters

The sole reference to children which is contained in
the African Charter of Human and Peoples’ Rights,
of 1979, is Article 18(3) which requires the State to
“...ensure the protection of the rights of the woman
and the child as stipulated in international declara-
tions and conventions” Although this is, as has been
reproachfully observed, “the briefest of express ref-
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erences to the rights of children’* at another level it
is a far-reaching and comprehensive provision. It is
nevertheless very general in nature and could have
given rise to a variety of questions of interpretation,
such as whether it could refer to instruments not
ratified by the State concerned, or which were
adopted subsequent to the ratification of the Charter
itself by a particular State Party. But the significance
of these issues was greatly diminished by the adop-
tion of a separate African Charter on the Rights and
Welfare of the Child in 1990.*

Another provision of the African Charter which has
specific significance for children is Article 29(1), which
imposes a duty on the individual to respect his par-
ents at all times and also to maintain them in times of
need. A similar provision was proposed during the
drafting of the CRC but was not accepted on the
grounds that the Convention was not the most appro-
priate context in which to be imposing duties upon
children. As far as can be ascertained, little attention
has so far been accorded to this provision in practice.
While it undoubtedly reflects the traditional approach
followed in many African countries,* it is unclear what
the consequences might be if it were to be taken seri-
ously as a legally enforceable right, which could be
invoked against children under the age of 18.

Although the African Charter on the Rights and
Welfare of the Child was completed after the adop-
tion of the CRC, it was actually drafted on the basis
of an early version of the CRC and thus contains a
number of formulations which reflect significant dif-
ferences between the two treaties. Thus, for exam-
ple, in all circumstances a person under 18 is catego-
rized as a child, whereas the CRC gives governments
some leeway to set a lower age for a given purpose.
The best interests of the child is said to be ‘the’
rather than ‘a’ primary consideration. Marriage
below the age of 18 is prohibited, harmful social and
cultural practices, although not identified, are to be
eliminated.®* But these differences have not yet
proved to be problematic and it may be that they
will not be in the future.There are two factors that
should ensure this. The first is that Article 1(2) of the
African Charter provides that “nothing in this Charter
shall affect any provisions that are more conducive
to the realization of the rights and welfare of the
child contained in the law of a State Party or in any
other international Convention or agreement in force
in that state.! The second is that every African state
except for Somalia, has ratified the CRC.

The African Charter entered into force on 29
November, 1999, after it had been ratified by 15
States. To date, however, it has still only been ratified
by 27 of the 53 States which could become a party. It
is not surprising then that civil society groups which
are working to improve the situation of children in
Africa and especially in relation to the serious prob-
lem of child soldiers, should be calling upon govern-
ments in the region to move towards ratification.” A
Charter which has the consent of barely half of the
governments of the African Union is less likely to be
effective than one which achieves universal accep-
tance throughout the continent. The time is surely
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ripe for a major campaign to encourage ratification
and to ensure that the obligations are respected, in
tandem with those under the CRC, which apply to
every African State except one (Somalia).

Another step that needs to be taken is to ensure that
the implementation mechanism provided for in the
Charter — the African Committee of Experts on the
Rights and Welfare of the Child — begins to take full
advantage of the unusually wide-ranging functions
accorded to it in the Charter. It is required to meet at
least once a year and has done so since 2001. Like its
UN counterpart, the Committee on the Rights of the
Child, it has been given the task of examining reports
submitted by States. But its other functions more
closely resemble those of the African Commission on
Human and Peoples’ Rights, than of the UN
Committee.” In addition to being empowered to con-
sider complaints from any “person, group or non-
governmental organization recognized by the
Organization of African Unity, by a Member State, or
the United Nations relating to any matter covered by
this Charter” (Article 44(1)), the Committee also has
an extensive promotional mandate. Among its speci-
fied functions (Article 42) are the following:

e To promote and protect the rights enshrined in this
Charter and in particular to:

e Collect and document information, commission
inter-disciplinary assessment of situations on African
problems in the fields of the rights and welfare of
the child, organize meetings, encourage national and
local institutions concerned with the rights and wel-
fare of the child and where necessary, give its views
and make recommendations to governments.

e Formulate and lay down principles and rules
aimed at protecting the rights and welfare of chil-
dren in Africa.

e Cooperate with other African, international and
regional institutions and organizations concerned
with the promotion and protection of the rights
and welfare of the child.

e To monitor the implementation and ensure protec-
tion of the rights enshrined in this Charter.

e To interpret the provisions of the present Charter
at the request of a State Party, an Institution of the
Organization of African Unity or any other person
or institution recognized by the Organization of
African Unity, or any State Party.

It is thus an important challenge for the children’s
rights community to ensure that the African
Committee of Experts begins to fulfil its sizeable
potential and acts as a catalyst for greater attention
to the rights of the child within Africa and that it
takes an approach which complements rather than
replicates or competes with that of the UN
Committee on the Rights of the Child.*

A third step that is required in the African context is
for the African Union to devote greater attention
than it has to date, to the rights of children. As in
other regions, there has been no shortage of strong
pro-child rhetoric in its declarations. Thus, for exam-
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ple, the OAU’s first Ministerial Conference on Human
and Peoples’ Rights, held in April 1999, adopted the
Grand Bay (Mauritius) Declaration and Plan of
Action, which sought to integrate human rights into
the policies of the Union at large. It calls for better
protection of children’s rights, the abolition of dis-
crimination against children, an end to cultural prac-
tices which dehumanize or demean them, measures
to eradicate violence against them, an end to the use
of child soldiers and a range of other measures.” It
is not clear, however, that the African Union has in
fact taken significant steps to ensure that these
noble objectives are being moved closer to realiza-
tion as a result of the activities of the Union.

In conclusion, one of the most important aspects of
the African Charter on the Rights and Welfare of the
Child is that it is a classic example of the very strong
and direct influence exerted by the CRC, even before
its own entry into force. The fact that such a Charter
was adopted at all, is due to the CRC and its drafting
process. And the range of rights which the Charter
addresses as well as the approach which it adopts to
the rights in the great majority of cases, all serve to
reinforce the clear evidence of the impact of the CRC
upon African regional approaches to children’s
rights. But the brief survey above demonstrates that
there remains much that can be done in order to
secure the foundations of children’s rights in Africa.

b) The Americas

When it concerns the rights of the child, the Inter-
American system for the protection of human rights
has proved to be something of an anomaly within
the international system. On the one hand, the nor-
mative provisions relating to children within the key
inter-rAmerican instruments are both limited and
somewhat dated. On the other hand, the institutions
set up to implement the human rights obligations of
the Member States of the Organization of American
States have proven to be sensitive to children’s
rights and prepared to make important contribu-
tions to their promotion.

The region of the Americas has no specialist charter
or convention dealing with children’s rights, but the
two principal human rights instruments contain vari-
ous relevant provisions. The first of them, the
American Declaration of the Rights and Duties of Man
of 1948, provides in Article 8 that “All women, during
pregnancy and the nursing period, and all children
have the right to special protection, care and aid.”
Article 31 states that “It is the duty of every person to
aid, support, educate and protect his minor children
and it is the duty of children to honor their parents
always and to aid, support and protect them when
they need it” In essence the provisions enshrine a
welfarist approach to the child and one which links the
child’s well-being inextricably to that of his parents.

This approach is more or less maintained in the
1969 American Convention on Human Rights. The
main provision of general applicability proclaims
that “Every minor child has the right to the mea-
sures of protection required by his condition as a
minor on the part of his family, society and the
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state” (Article 19). In reading the Convention, the
first mention of children comes in connection with
the right of parents or guardians “to provide for the
religious and moral education of their children or
wards ... in accord with their own convictions”
(Article 12(4)). In recognizing the right to freedom of
speech, the Convention stipulates that “public enter-
tainments may be subject by law to prior censor-
ship for the sole purpose of regulating access to
them for the moral protection of childhood and ado-
lescence” (Article 13(4)). The remaining provisions
that address children are those dealing with the pro-
tection of any children solely on the basis of their
own best interests, in the event that a marriage is
dissolved and the requirement of equal rights for
children born out of wedlock (Article 17(4) and (5)).

The most detailed provision relating to children in
any OAS legal instrument is that contained in the
Additional Protocol to the American Convention on
Human Rights in the Area of Economic, Social and
Cultural Rights. It provides that:

Every child, whatever his parentage, has the
right to the protection that his status as a minor
requires from his family, society and the State.
Every child has the right to grow under the pro-
tection and responsibility of his parents, save in
exceptional, judicially-recognized circumstances.
A child of young age ought not to be separated
from his mother. Every child has the right to
free and compulsory education, at least in the
elementary phase and to continue his training at
higher levels of the educational system.®

This, too, is essentially a reflection of pre-CRC
approaches to children’s rights. The difference
between this approach which emphasizes protection
and dependence and the one reflected in the CRC, is
striking. The principal explanation is that the
Protocol was drafted in the 1980s and adopted in
1988, one year before the CRC was adopted. It is
clear that although the draft of the CRC would
already have been available in a largely developed
form, no account was taken of it. The formulation
contrasts dramatically with the African Charter on
the Rights and Welfare of the Child, adopted only
two years later in a different regional system. It
reflects the full influence of various drafts of the
CRC. In many respects the anachronistic flavour of
the 1988 Protocol is itself a tribute to the extent to
which the CRC has in fact changed fundamentally
the way in which children’s rights are perceived
today. Such a formulation could never have been
adopted subsequent to the widespread ratification
of the CRC by States of the Americas and it is clear
that provisions of interrAmerican human rights law,
such as this one, which pre-date the CRC, will have
to be interpreted as far as possible in light of the
new understanding enshrined in the CRC.

But despite what might disparagingly be termed the
1960s flavor of these provisions and the extent to
which the child seems to be addressed not in his or
her own right but as an extension of his or her par-
ents, the principal organs of the Inte-American sys-
tem have been notably progressive in their interpre-
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tation of the provisions and the application of the
American Convention as a whole to children. In the
context of the present study, the most significant ele-
ment is the degree to which the CRC has been rele-
vant in this process. While this is not the place to
undertake a systematic review of the role of the CRC
in the case law of the Inter~rAmerican Court or the
Commission, we can get a sense of the approach by
looking at a representative case such as that concern-
ing the Guatemalan Street Children, a case which the
court decided in 1999,% the Villagran Morales and
Other Cases which involved the torture and murder
of five street children.The Casa Alianza, a prominent
child advocacy NGO, had gathered an extensive
dossier of police abuse of the children which was so
compelling that the Guatemalan Government did not
seek to contradict it before the court.

The court began by remarking upon the fact that
Guatemala had been a party to the CRC since
September 1990 and it made reference to
Guatemala’s initial report to the Committee in1995,
in which it acknowledged that street children were
mistreated. The court recalled that the Inter-
American Commission, in its earlier consideration
of this issue, had held the declaration contained in
the report to the Committee on the Rights of the
Child to amount to “a unilateral acknowledgement
of facts generating international responsibility”* It
then went on to invoke the definition of a child con-
tained in Article 1 of the CRC, with which the
Guatemalan Constitution is consistent, in order to
show that three of the victims were covered by the
relevant treaty provisions. In determining the applic-
able standards, the court relied initially upon the
child’s right to measures of protection under Article
19 of the American Convention. But in order to give
content to this very general provision, the Court
then turned to a range of provisions contained in
the CRC and recalled the full text of Articles 2, 3, 6,
20, 27, and 37,% which it summarized as calling for
‘non-discrimination, special assistance for children
deprived of their family environment, the guarantee
of survival and development of the child, the right
to an adequate standard of living and the social
rehabilitation of all children who are abandoned or
exploited'. It concluded that all of these rights in the
CRC had been violated by the State in this case. In
its judgment, the Court formulated the obligations
of a State Party to the American Convention in such
circumstances, in the following way:

When States violate the rights of at-risk children,
such as ‘street children’, in this way, it makes
them victims of a double aggression. First, such
States do not prevent them from living in misery,
thus depriving them of the minimum conditions
for a dignified life and preventing them from the
full and harmonious development of their person-
ality... Second, they violate their physical, mental
and moral integrity and even their lives.*

In adopting this formulation, which underscores the
integrated nature of the civil, economic, and social
rights of the child, the court explicitly invoked the
relevant preambular paragraph of the CRC.
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In a follow-up to this case, the court considered the
need for Guatemala to pay reparations for the rights
violations which had occurred. In addition to order-
ing the payment of monetary damages to the fami-
lies of the victims, the court ordered Guatemala to
adopt measures to protect the rights of the child,
the proper burial of the remains of one of the vic-
tims in accordance with the wishes of his next of
kin, the establishment of an educational centre dedi-
cated to the memory of the victims and a full inves-
tigation of the facts of the case and the identifica-
tion and punishment of those responsible.*®

Reference must also be made in this context to
what is perhaps the single most significant pro-
nouncement on children’s rights in general, by any
international judicial body. In August, 2002, in
response to a request made to it by the Inter-
American Commission less than a year and a half
earlier, the court provided an Advisory Opinion enti-
tled ‘Legal Status and Human Rights of the Child". In
a wide-ranging and not uncontroversial opinion, the
court proceeded not only to spell out what it termed
the legal subjectivity of the child as the holder of
rights, but also to read into the American
Convention on Human Rights a great many of the
explicit protections provided by the CRC, despite the
brevity and selectivity of the American Convention’s
own provisions in that regard. In particular, the
Court endorsed the various submissions made to it
by some governments and a wide range of Latin
American NGOs, to the effect that outdated doc-
trines according to which children in ‘irregular situa-
tions’ are best dealt with by the courts in a punitive
or repressive mode, must be replaced by new
approaches reflecting the CRC and privileging reha-
bilitation and respect for individual rights.*

The Inter-rAmerican Commission on Human Rights
has also taken an active role in upholding children’s
rights. It has done so (i) in its general promotional
activities; (ii) in response to petitions or complaints
presented to it; and (iii) in its reporting on the
human rights situations in specific countries. In
terms of (i), the Commission had already compiled,
as early as 1991, an assessment of the extent to
which children’s rights issues had been taken into
account in the national legislation of OAS Member
States. It concluded that “many...have tailored their
national legislations [sic] to the principles set forth in
the Convention on the Rights of the Child and have
formulated special programmes designed to deal
with the current situation of children in the various
groups of society in which they live”¥ In subsequent
years the Commission called upon Member States
to take account of the fact that “the American
Declaration, the American Convention and other
instruments of universal character, reflect a consen-
sus that children have the right to special measures
of protection” and that the best interests of the child
principle should be respected in all contexts.*® It was
not, however, until the beginning of the 2000s, that
the Commission began to move significantly beyond
its focus on protective measures to take a more pro-
active approach fully reflective of the CRC. In addi-
tion to referring cases such as the Guatemalan Street
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Children case to the court, it also requested the court
to provide the Advisory Opinion on the ‘Legal Status
and Human Rights of the Child’, described above.

One of the most important of the possibilities open to
the Commission in a promotional context, is the
appointment of rapporteurs. In 1998, it appointed a
Rapporteur on the Rights of the Child (Dr Hélio
Bicudo, followed in 2002 by Susana Villaran). It is sig-
nificant, however, that while the Commission’s Annual
Report for 2002 records that it had received reports
from its Rapporteur on the Rights of Women (Marta
Altolaguirre), its Rapporteur on Migrant Workers and
their Families (Juan Méndez), its Rapporteur on
Children and its Special Rapporteur for Freedom of
Expression (Claudio Grossman), the report on chil-
dren seems not to be available on the Commission’s
website.® The reports submitted by the other rappor-
teurs serve to illustrate the immense potential of this
technique. This is illustrated by the report of the
Rapporteur on the Rights of Women on her on-site
visit in February, 2002, to evaluate the situation of
women'’s rights in Ciudad Juéarez, Mexico, in response
to a “grave situation of violence faced by the women
and girls of Ciudad Juarez, including murder and dis-
appearance, as well as sexual and domestic violence”
It is to be hoped that in the years ahead there will be
a more sustained and active approach to the mandate
relating to the rights of the child. It is encouraging to
note that the InterAmerican Development Bank has
financed a project aimed at strengthening the
Rapporteurship and that a seminar “to examine the
Inter-American system for protection of human rights
in so far as promotion and defence of the rights of
children and adolescents are concerned”®

Another example of a promotional activity undertak-
en in this area by the Commission, is the general
hearing which it held in October, 2002, on the situa-
tion of violence against children in Latin America. It
included presentations by UNICEF, the Mexican
Commission on Human Rights, the Colombian
Commission of Jurists and various other NGOs.

The Ciudad Juarez case is also an example of one
of the ways in which the Commission has respond-
ed to petitions complaining of violations of children.
A wide range of other individual cases could also be
cited, but such a review would be beyond the limit-
ed scope of the present study.

The third technique open to the Commission for the
promotion of children’s rights consists of reporting
on the relevant issues in the context of its country
reports. While many examples could be cited, it
must suffice to focus on one recent report. In March,
2001, the Commission produced its ‘Third Report on
the Situation of Human Rights in Paraguay’. One of
the chapters of the report is devoted exclusively to
‘the rights of children’. The starting point for the
analysis is the extent to which the CRC has trans-
formed the framework for protecting children’s
rights within the Americas and thus in Paraguay. The
report observes that the adaptation of domestic leg-
islation to reflect the values contained in the CRC is
essential. In addition to invoking specific CRC norms
throughout the analysis of specific problems, the
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report concludes by recommending, inter alia, that
Paraguay should comply with the provisions of the
CRC with respect to imprisonment as a last resort
and take a specified action in order to do s0." An
equally detailed analysis of the situation in
Guatemala also concludes that the State should
“adopt the necessary legislative and other steps
necessary to give effect to ... its specific obligations
under the Convention on the Rights of the Child"*

Similarly, in reporting on Canada’s treatment of asy-
lum seekers, the Commission not only devoted par-
ticular attention to the situation of children, but
specifically invoked and applied the provisions of
the CRC to shed light on Canada’s obligations under
the American Declaration of the Rights and Duties
of Man (since Canada has not ratified the Inter-
American Convention on Human Rights). The
Commission also relied significantly upon findings
of the UN Committee on the Rights of the Child,
especially in relation to its findings relevant to
Articles 3 and 12 of the CRC.®

In sum, the influence of the CRC is more clearly appa-
rent in relation to the work of the Inter-American Court
and Commission than is the case with almost any
other international human rights bodies. Its impact to
date has been very significant and there seems no rea-
son to think that it has yet reached its peak.

c¢) The Council of Europe

The disparity between the standards set in the CRC
and the regional-level approach is particularly note-
worthy in relation to the Council of Europe system
for the protection of human rights. The latter is gen-
erally recognized as the most advanced and sophis-
ticated of the regional systems — an assessment
which is borne out by several factors including: the
extent to which the European Convention on Human
Rights has been ratified by every European State;
the existence of the European Court of Human
Rights with its reasonably ready access to petition-
ers; the large and rapidly growing number of cases
that come before the court; and the amount of
money and other resources devoted to the promo-
tion of human rights within the overall context of
the activities of the Council of Europe.

The Council of Europe’s normative framework for the
protection of human rights consists of a diverse
range of instruments. But the foundation stone and
the treaty which attracts by far the most resources
and attention, is the European Convention on
Human Rights. Yet that Convention contains not a
single provision which is specifically addressed to
children. Indeed it was not until 1984 that children
were mentioned for the first time in the context of
the extensions that are made from time to time to
the scope of the rights protected under the
Convention. In that year, Protocol No.7 was adopted
and its Article 5 contained a reference to children.
But rather than addressing the rights of the child, the
focus of that first child-specific provision was on the
equal rights and responsibilities of spouses includ-
ing “in their relations with their children” In so far as
the child’s own interests were concerned, the focus
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was still very much on protection, in this case to be
exercised by the State if necessary: “This Article
shall not prevent States from taking such measures
as are necessary in the interests of the children.”
Notably, there was no reference to the need for mea-
sures designed to promote the rights of the child,
even if in theory, these could retroactively be read
into the reference to children’s interests.

In essence, there are three arguments that may be
used to justify the non-inclusion of children’s rights
within the text of the Convention itself. The first is
that the civil and political rights protected by the
Convention are equally applicable to children and
adults and that there is accordingly no need to spell
out any rights which are specific to the former group.
Up to a point, this argument is reasonable. The
European Court, as well as national governments and
courts, have considerable leeway in interpreting and
applying the provisions of the Convention to ensure
that it is done in such a way as to take account of
new dimensions of those rights that are developed or
highlighted by the provisions of the CRC. In practice,
however, the situation is not so different from that
which applies in relation to the “special protection
constitutions’; described in Chapter 5 below. It is in
fact unlikely that, in the absence of more explicit pro-
visions requiring that the rights of child be given the
importance and the scope accorded to them in the
CRC, the full range of children’s rights could be effec-
tively protected by the European and national institu-
tions which base their actions upon the European
Convention. It is precisely for this reason that various
proposals have been made by the Council of
Europe’s Parliamentary Assembly, as well as by non-
governmental organizations and other commenta-
tors, calling upon the Council of Europe to consider
the adoption of a specialist treaty dealing with the
rights of the child.

A second justification is that a specialist treaty is
unnecessary, in view of the existence of the other
major treaty of general scope which has been
adopted by the Council of Europe — the European
Social Charter. The argument is that the most impor-
tant children’s rights which are not spelled out in the
European Convention are economic and social
rights and that these are adequately dealt with in
the Charter. But again, a close look at the child-spe-
cific provisions of the Charter reveals that they are
limited to measures of protection, both in the work-
place and, more generally, to address the broader
problem of the social and economic vulnerability of
children. Thus the two major provisions are, first,
that “children and young persons have the right to a
special protection against the physical and moral
hazards to which they are exposed” (Part |, para. 7),
which applies in effect to the workplace and, sec-
ond, that “mothers and children, irrespective of
marital status and family relations, have the right to
appropriate social and economic protection” (Part I,
para. 17). Although the latter is potentially capable
of broader interpretation, the main thrust is towards
the provision of appropriate social welfare services
and institutions. Although this is not the place to
undertake a detailed review of the approach which
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has been adopted in practice in interpreting these
provisions, it seems fair to say that the approach
has not strayed far from the narrow and traditional
perspective which inspired the inclusion of these
provisions, rather than a more broadly-based
approach, in the first place.

The third argument is that the Council of Europe has
adopted a range of other specialist treaties, some of
which are entirely devoted to the rights of children.
Again, this is true up to a point. The most far-reaching
treaty of recent origin is the European Convention on
the Exercise of Children’s Rights of 1996.The Con-
vention refers explicitly in its preamble to the CRC,
but for the most part, it addresses issues relating only
to the opportunity for children to exercise their rights
in family proceedings which affect them. Somewhat
curiously, the Convention also contains a provision
which requires States Parties to encourage, through
appropriate bodies, “the promotion and exercise of
children’s rights” (Article 12). While the provision is
useful in drawing attention to the potential role that
might be played in the domestic context by various
legal and other bodies, it stops well short of adding
anything to what would in any event be required by
the CRC.The Council of Europe has also adopted
Conventions dealing with adoption, the legal status of
children born out of wedlock, the recognition and
enforcement of custody decisions and on nationality.

On balance, however, the situation is that there
remain no specific provisions within the ambit of
the principal treaty, the European Convention on
Human Rights, which either ensure that the full
range of CRC rights is addressed in this context, or
which ensure that the European Court as well as
the various national institutions interpret existing
rights in the light of the CRC. There are strong
grounds therefore for concluding that the Council
of Europe should either press ahead with the pro-
posal to adopt a comprehensive children’s rights
convention at the regional level, or a potentially
more effective approach might be to adopt a proto-
col to the ECHR, which would ensure the addition
of the various rights contained in the CRC which
are appropriate for inclusion in the ECHR, but are
not yet adequately covered by it.

B The CRC-related Jurisprudence of the ECHR

The conclusion emerging from the preceding analy-
sis is reinforced by a thorough review of the extent
to which the European Court of Human Rights has
taken account of the CRC in its judgments. As of
September, 2004, reference to the Convention had
been made in 28 cases, spread over a period of 12
years. On the face of it, this is a not insubstantial
number of references to a treaty dealing with chil-
dren (given that only a small proportion of ECHR
cases are concerned with rights claimed by or for
children) and which by definition is not the principal
reference point for the court in its deliberations.
Importantly, it demonstrates that the court is open
to considering arguments based on the CRC, to the
extent that they can be used to assist it in interpret-
ing relevant provisions of the ECHR.
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Before seeking to draw any conclusions as to the way
in which the court has approached the Convention on
the Rights of the Child, it is appropriate to consider
briefly some sample cases which illustrate how the
issue has arisen in proceeding before the court.

In general, the weight that should be attributed to the
CRC in the proceedings of the ECHR, has been
described in varying terms in the court’s judgments.
In one case, it stated explicitly that the obligations of
the ECHR in respect of Article 8 “must be interpreted
in the light of’ the CRC”® In that case, involving a
claim that the Portugese authorities had failed to take
all reasonable steps to enforce the order of a French
court that a child be returned to the custody of his
father, the court specifically referred to the obligation
under Article 11 of the CRC to “take measures to com-
bat the illicit transfer and non-return of children
abroad”® Although Portugal was found to be in viola-
tion of Article 8, the court refused to order the return
of the child, partly on the grounds that “the interests
of the child are paramount in such a case”® In another
case, however, involving the rejection by French
authorities of an application by a homosexual man to
adopt a child, a partly concurring opinion by three
judges observed that the CRC, “although not binding
on our court, may provide it with guidance”®

While the court has been prepared to refer to the CRC
in order to reinforce its assessments of the general
state of human rights law, it has not consistently had
regard to the jurisprudence being developed through
the work of the Committee on the Rights of the Child.
Three cases brought against the United Kingdom
illustrate different approaches in this respect. In the
first, the court might usefully have relied upon the
Committee’s jurisprudence, but did not. It was a case
brought against the United Kingdom by a boy who
had been repeatedly caned by his stepfather, causing
significant bruising. Although the perpetrator was
prosecuted for causing actual bodily harm, he was
found not guilty on the grounds that the punishment
amounted to “reasonable chastisement’; which was
permissible under the circumstances according to
English law.The applicant complained, inter alia, that
as a result of the dismissal of the case, he had been
denied a remedy under domestic law for violations of
his rights and that the law discriminated against chil-
dren. In its judgment, the court concluded that “chil-
dren ... are entitled to State protection, in the form of
effective deterrence, against such serious breaches of
personal integrity” and relied for this purpose on vari-
ous of its own earlier judgments as well as citing the
United Nations Convention on the Rights of the Child,
Articles 19 and 37.®The citation is actually a curious
one, however, since while the two articles cited deal
with violence and unacceptable forms of punishment,
neither one per se outlaws corporal punishment. It is
the emerging jurisprudence of the Committee on the
Rights of the Child which has argued that those and
other provisions of the Convention should be read
together, in order to achieve that result.

But in the two other United Kingdom cases (both
dealing with the same issue), the court did make
significant reference to the work of the Committee.*
These cases challenged both the manner in which
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the trial was conducted and the indeterminate sen-
tence imposed on two boys convicted of murdering
a two year-old boy.The European Court, in review-
ing the relevant international texts, cited articles 3,
37 and 40 of the CRC and also noted two para-
graphs contained in the concluding observations
adopted by the Committee on the Rights of the
Child in connection with its examination of the
report of the United Kingdom.®The applicants relied
on these provisions to challenge the age of criminal
responsibility (ten years) in England and Wales™ and
the imposition of an indeterminate sentence on all
young offenders convicted of murder, irrespective of
the individual circumstances of the case or the
offenders.”? The court found a violation in respect of
the latter issue and also of the fact that the trial pro-
ceedings had been so structured as not to permit
the applicants to participate effectively in the pro-
ceedings against them. The majority judgments did
not, however, specifically invoke the CRC on these
issues. In a separate concurring opinion, Lord Reed
did consider the relevance of the provisions of the
CRC in three respects and commented at one point
that “it is appropriate to have regard to the UN
Convention on the Rights of the Child, which is
accepted by all of the member States, including the
United Kingdom."”® It must be concluded, however,
that his judgment invokes the various provisions
more in order to dispose of them, than to engage in
any detailed consideration of their requirements.
Finally, in a joint partly dissenting opinion of five
judges, significant reliance was placed upon the
provision in Article 40 of the CRC requiring that pri-
vacy be ‘fully respected at all stages of the proceed-
ings’ and concluding that this threshold had not
been met.™

However, a considerable number of the cases which
do cite the CRC, do not make any substantive use of
its provisions. A typical case is one from Germany,
in which the local courts refused to grant a father
access to his daughter on the grounds that such
contact would not be in the child’s best interests
“since her mother dislikes her father so deeply and
opposes all contact so fiercely that any visits
ordered by the court would take place in a tense,
emotionally- charged atmosphere, which would
probably be extremely harmful to the child””*The
European Court devotes three paragraphs to the
CRC, citing specifically Articles 3 and 9, and refer-
ring to it as setting out “the human rights of chil-
dren and the standards to which all governments
must aspire”’ Nevertheless, no aspect of the
Convention is relied upon in any substantive way in
the judgment of the Court.” Nor does the partly dis-
senting opinion by two judges, which relies signifi-
cantly on the fact “the courts reached their conclu-
sions without hearing the child at all;”® a ground
which could readily have been given added force by
reference to the relevant provisions of the CRC.

Two important examples may be cited of cases in
which the CRC was raised, but was not taken into
account in the final judgment. In at least the second
of the two cases, a careful consideration of the
Convention on the Rights of the Child could poten-
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tially have made a major difference to the outcome.
The first of the cases was one in which medical negli-
gence led to the wrong operation being performed
on a woman who was six months pregnant, leading
to the death of the foetus. The European Court was
confronted with the issue of whether the unborn
child could be considered to be a person for the pur-
poses of enjoying the protection of the Convention
directly, rather than through rights enjoyed by the
mother.”The CRC was raised at the national level
when the case was considered® and it was also
invoked by the Center for Reproductive Rights in its
third-party intervention before the court. The Center
drew attention to the fact that the CRC did not indi-
cate that the right to life was applicable to a foetus
and drew attention to the fact that the Committee on
the Rights of the Child had on several occasions
expressed concern about the “difficulties of adoles-
cent girls in having their pregnancies terminated in
safe conditions and had expressed its fears as to the
impact of punitive legislation on maternal mortality
rates”® In a judgment decided by a vote of 14-3, the
majority found that there was no consensus at
European level on the issue of whether the foetus
should be considered to be a person and accordingly
concluded that “it is neither desirable, nor even pos-
sible as matters stand, to answer in the abstract” the
relevant question.® Surprisingly, however, there is
not a single reference in a lengthy majority judg-
ment, nor in any of the concurring or dissenting opin-
ions, to the CRC, although there was an extensive
debate on this very issue during the drafting of the
Convention,® a considerable amount has been writ-
ten about it since® and the Committee on the Rights
of the Child has devoted a reasonable amount of
attention to the right to life issue.

The second case is the one in which the Convention
could have made a major difference had it been
given any significant weight in the judgment.The
case concerned the longstanding practice in France
of permitting ‘accouchement sous X', a system of
anonymous births for those mothers who wish to
have their child adopted at birth and who might oth-
erwise contemplate abortion.®* The applicant who had
been subject to this procedure, was unable to discov-
er the identity of her birth mother, when she was old
enough to do so. She claimed a violation of her
Article 8 rights to privacy and to family life. While she
invokes the rights of the child,® it appears that she
neither reinforced nor elaborated upon that claim by
referring to the Convention on the Rights of the
Child. In the majority opinion, which upheld the
State’s argument that it was seeking to strike a bal-
ance between competing interests, children’s rights
are never examined in detail and the CRC is not cited.
Although the Convention is referred to in the joint
dissenting opinion filed by seven judges, including
the President of the Court, it is only in the form of a
passing reference to Article 7 (the child’s rights “as
far as possible ... to know his or her parents”).”

The outcome of the case provides a clear illustration
of the consequences of only factoring the rights of
the child into a complex balancing process on the
basis of very general considerations, as opposed to

Innocenti Insight

the specific provisions of the CRC.This is clear in
the statement by the majority of the issues to be
weighed in which it concludes that:

... the court considers that France has not over-
stepped the margin of appreciation which it
must be afforded in view of the complex and
sensitive nature of the issue of access to infor-
mation about one's origins, an issue that con-
cerns the right to know one's personal history,
the choices of the natural parents, the existing
family ties and the adoptive parents.®

On occasion, the CRC has been invoked only by dis-
senting judges,® or only in a concurring opinion. An
example of the latter is the case of X, Y and Z v. the
United Kingdom, in which a female-to-male trans-
sexual (X) and his female partner (Y) sought to reg-
ister X as the father of a child (Z) born toY as the
result of artificial insemination from a donor’s
sperm. One of the judges characterized it as the first
case in which the court had had to “deal with both
transsexualism and the problem of a child’s right to
know his biological origins”® Judge Pettiti, himself
the author of a book dealing specifically with the
subject of transsexuals,® was the only member of
the court who raised the relevance of the CRC. He
supported the court’s rejection of the case brought
under the rubric of the right to privacy, but argued
that this outcome could have been strengthened if
the court had explicitly addressed the issue of the
child’s potential later interest in finding out who her
biological father was, a quest which would have
been rendered far more difficult if X had been regis-
tered as the father. In his concurring opinion, Judge
Pettiti argued that for this purpose, the court should
have “assessed the conflict between family law, the
law of filiation and the direct effect” of the CRC.*

This survey of the ways in which the CRC has been
invoked by the ECHR over the past decade or so,
leads to a number of conclusions.

On the positive side of the balance sheet, the CRC is
very clearly on the radar screen of the court and it
has been prepared in several instances to attribute a
significant role to the Convention. In three cases,
reference has also been made to the work of the
Committee on the Rights of the Child, although in
one of these the only reference was made by coun-
sel for the applicant, rather than by the court.*®

On the critical side, it seems that while applicants or
national courts might invoke the CRC, this opportuni-
ty is not always taken up by the court. Similarly, the
Convention is more likely to be used either as a mar-
ginal reinforcement of an already strong case, or in
concurring or dissenting opinions. And when the
court has referred to the CRC, it is reluctant to go into
issues in any depth by, for example, referring to the
travaux préparatoires, the General Comments of the
Committee, or other expositions of the Convention.

In statistical terms, the frequency with which the
court makes reference to the CRC has not increased
significantly over the years, especially when consid-
ered in the light of its burgeoning caseload. Its first
reference came in 1992, only two years after the
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Convention’s entry into force.** More recently, there
were four references in 2003 and three until
September, 2004. Given the expanding jurispru-
dence of the CRC at the international level, the
extent to which it is now reflected in domestic case
law and its growing prominence in policy debates at
all levels, it is perhaps surprising that there is not
more of an upward trend. This would tend to sug-
gest that neither the judges of the court nor those
who argue before it, have yet appreciated its poten-
tial significance. Apart from calling upon advocates
to take greater account of it, there might also be a
role for a seminar on the CRC, designed specifically
for the judges of the court, perhaps in conjunction
with some of their colleagues from other interna-
tional courts before which the Convention might
reasonably be expected to be invoked.

Perhaps the most important conclusion which
emerges from the case law reviewed above, is that
the outcome of a reasonable number of the cases
would certainly have been quite different if the court
had been applying the provisions of a European
treaty which reflected some or all of the rights con-
tained in the CRC. In many of the cases, the court
was only able to consider the problems raised
through the lens of provisions such as the Article 8
right to privacy or to family life and these offer a
poor foundation upon which to bring in any strong
consideration of the rights of the child. The case law
thus reinforces the desirability of maintaining efforts
to extend the explicit range of rights conferred upon
children beyond those contained in the ECHR itself.

d) The European Union

Children’s rights groups and especially the European
Children’s Network (Euronet), have long called for the
European Union to play a more direct and significant
role in relation to children’s rights. These pleas had
been largely rejected by those concerned to ensure
that the areas in which the EU has either exclusive or
shared competence, vis-a-vis, its Member States,
should not be expanded so as to cover such matters
of domestic policy. On the other hand the relative
invisibility of children within the EU legal framework,
except in so far as they can be identified as factors
assisting or impeding the creation of a single market,
has led to calls to integrate children’s rights more
explicitly into the EU legislative processes.”®

In recent years, however, two developments of major
relevance have occurred, in the form of the adoption
of the Charter of Fundamental Rights of the European
Union®* and the drafting of an EU ‘Constitutional
Treaty’. The Charter, adopted in 2000, but as a non-
binding statement of rights, contains several provi-
sions relating to children.Two of the provisions are
reasonably classical social rights formulations, but
neither bears the hallmarks of a children’s rights
approach, nor of the comparable provisions of the
CRC.The first of them, (Article 14), recognizes the
right to education. But rather than following Article
28 of the CRC in relation to primary education it pro-
vides only that “this right includes the possibility to
receive free compulsory education.” It then goes on
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to recognize the “freedom to found educational
establishments” and reaffirms “the right of parents to
ensure the education and teaching of their children in
conformity with their religious, philosophical and
pedagogical convictions shall be respected, in accor-
dance with the national laws governing the exercise
of such freedom and right” This would have been an
ideal opportunity to qualify parents’ rights by refer-
ence to the need to conform to the provisions of the
CRC when exercising such rights, but that opportuni-
ty was not taken, thus locking in a very traditional
and certainly pre-CRC, approach.The second provi-
sion, Article 32, relates to the prohibition of child
labour and protection of young people at work. Its
terms are unexceptionable.

It is Article 24 of the Charter, however, which specifi-
cally addresses the ‘rights of the child’ in general
terms. The text is as follows:

1. Children shall have the right to such protection
and care as is necessary for their well-being. They
may express their views freely. Such views shall be
taken into consideration on matters which concern
them in accordance with their age and maturity.

2. In all actions relating to children, whether taken by
public authorities or private institutions, the child's
best interests must be a primary consideration.

3. Every child shall have the right to maintain on a
regular basis, a personal relationship and direct
contact with both his or her parents, unless that is
contrary to his or her interests.

The orientation of the first sentence seems to be a
classic welfarist or protective one, rather than one
premised on the recognition of children as the hold-
ers of rights. The provisions that follow, however,
reveal the direct impact of the CRC.The best inter-
ests principle is clearly modelled on Article 3 of the
CRC and the provision for the child to freely express
his or her views and the reference to age and matu-
rity are clearly drawn directly from Article 12 of the
CRC. An explanatory note adopted along with the
Charter, suggests that Article 13 was also an inspira-
tion for this provision, but if that is the case, the ref-
erence to freedom of expression amounts to a poor
approximation of the CRC Article. Similarly, para-
graph 3 is a rather unflattering attempt to mirror the
provisions of Article 9 of the Convention.

The principal shortcoming however, is the highly
selective and restrictive nature of the range of rights
which the drafters of the Charter chose to include in
relation to children. While these provisions certainly
mark a step forward in terms of children’s rights
within the EU context, they leave a great deal to be
addressed and dealt with outside that framework.
Nevertheless, the proposal to incorporate the
Charter either as part of, or as a protocol to, the
draft EU Constitution, would ensure that some of
the key principles contained in the CRC are accord-
ed the status of EU law.

In addition, the Praesidium of the European
Convention proposed, in its draft of 6 February,
2003, to include a reference to children’s rights in
the key Article 3, which spells out the Union’s 